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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.) , the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions, 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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Correction notice 


In the February 1971 issue, page 300, the 5th line from top of page should 
be corrected to read as follows: 
“George R. Springborg, Presiding Officer.” 
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A yearly subject-index, lists of decisions and orders reported, and other 
indexes are published in the December issue of the Agriculture Decisions. 
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(No. 14,029) 


In re CRESCENT CREAMERY, INC. and M. E. KAup. AMA Docket No. 
134-1. Decided July 6, 1971. 


Motion to dismiss without prejudice, granted—“Vendor” 
obligations not imposed 


Respondent’s motion to dismiss without prejudice is granted where the 
definition of “vendor” in the order has not imposed any obligations 
upon petitioners as to past and current operations and where respondent 
and the market administrator have abandoned the interpretation com- 
plained of and are not enforcing it as to petitioners. 


Lee D. Sinclair, Washington, D. C., for petitioners. 
John H. Sandor for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioners are Crescent 
Creamery, Inc., Grand Junction, Colorado, and M. E. Kaup, Owner 
and Operator of Ranch Market, Delta, Colorado. Crescent Cream- 
ery, Inc. is a producer-handler under Order No. 134 (7 CFR Part 
1134) regulating the handling of milk in the Western Colorado 
marketing area. 
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Petitioners complain of a memorandum of November 25, 1970, 
from the market administrator for the order containing an inter- 
pretation to the effect that M. E. Kaup is a “vendor” under the 
order and that as such, if Kaup receives milk from Crescent and 
from a handler under the order, Kaup is required to make certain 
payments to the market administrator on the milk received from 
Crescent, a producer-handler. 


Petitioners filed an application for interim relief with their peti- 
tion. Petitioners allege that Crescent will lose its business with 
Kaup because of the requirements on the part of Kaup to make 
the payments because of his purchases from Crescent a producer- 
handler. 


The petition was filed January 11, 1971. Numerous extensions of 
time were granted respondent for the filing of an answer to the 
petition and application for interim relief without objection from 
petitioners because the parties were apparently working out a 
settlement. 


On May 25, 1971, respondent filed a motion to dismiss the com- 
plaint without prejudice alleging that the definition of “vendor” 
in section 1134.11 (f) of the order has not imposed or does not 
impose any obligations upon the petitioners as to their past and 
current operations as alleged in the petition. 


Petitioners filed an answer to the motion to dismiss. The answer 
does not deny the allegations of the motion to dismiss that Kaup 
has not been billed by the market administrator on account of any 
sales of milk to Kaup by Crescent. The answer, however, opposes 
the dismissal of the petition because of the vagueness of the defi- 
nition of “vendor” in the order and because of a lack of opportu- 
nity for a hearing in the amending of the order on the matter 
involved. 


We take the allegations of the motion to dismiss to mean that 
respondent and the market administrator have abandoned the 
interpretation complained of in the petition and are not enforcing 
it as to petitioners. 


This proceeding is not one for the rendering of advisory opin- 
ions. A petitioner must show under the act and the applicable 
rules of practice (7 CFR 900.52) a grievance and how he has been 
injured by what he claims to be administrative action that “is not 
in accordance with law.” 





BORDEN, INC. 863 
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Accordingly, the motion to dismiss without prejudice is granted. 
Of course petitioners may file another petition if the contested 
order provisions are applied to them by the market administrator. 


(No. 14,030) 


In re BORDEN, INC. AMA Docket No. M 63-2. Decided July 15, 
1971. 


Amended petition—Denial of application for interim relief 
and oral argument thereon 


Petitioner’s application for interim relief filed with its amended petition is 
dismissed for the reasons given in the order of April 29, 1971 (30 A.D. 
479) denying interim relief in connection with the original petition. 


Richard J. Flynn and Richard G. Clemens, Washington, D. C., for petitioner. 
John H. Sandor for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF SECOND APPLICATION FOR INTERIM RELIEF 


In this proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), the petitioner filed an amended 
petition by leave of the Chief Hearing Examiner on June 23, 1971. 


As it had done in connection with its original petition filed 
March 17, 1971, petitioner filed also an application for interim 
relief and requested oral argument thereon. Respondent filed an 
answer to the application for interim relief and an answer to the 
amended petition. 


For the reasons given in our order of April 29, 1971, denying 
interim relief in connection with the original petition, petitioner’s 
application for interim relief filed with the amended petition is 
dismissed and interim relief is denied. 


(No. 14,031) 


In re EDGAR S. SMOOT, d/b/a SMOOT JERSEY FARMS. AMA Docket 
No. M 136-4. Decided July 16, 1971. 
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Stay order—“Petition to reopen” filed 


The order of June 29, 1971 (30 A.D. 713) dismissing the petition is stayed 
pending action upon “petition to reopen” so that opportunity for court 
appeal may not be lost. 


Hess, Palmer & Van Wagenen, Clearfield, Utah, and Barnes & Neilson, 
Washington, D. C., for petitioners. 
J. Charles Krause for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


On July 15, 1971, there was received a “Petition To Reopen” in 
this proceeding under section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seqg.). On June 29, 1971, a final decision 
and order were entered (30 A.D. 713) dismissing the petition. 
The petition to reopen seeks to file now exceptio@s or objections to 
the hearing examiner’s recommended decision and order. 


Under section 8c (15) (B) of the act (7 U.S.C. 608c (15) (B)) 
an appeal from the order of June 29, 1971, to the United States 
District Court must be filed not later than 20 days after the date 
of entry of the order, or July 19, 1971. Therefore, the order of 
June 29, 1971, is stayed pending action upon petitioner’s petition 
to reopen so that petitioner may not lose his opportunity for an 
appeal. 
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(No. 14,032) 
In re LouIs ROMOFF. CEA Docket No. 166. Decided July 13, 1971. 
Denial of complainant’s petition to reopen hearing 


Where complainant had adequate opportunity to demonstrate that respondent 
wilfully failed to file reports on numerous occasions and the hearing 
examiner found that complainant had successfully demonstrated such 
facts, the reopening of the hearing to present evidence of additional 
similar violations would delay the proceeding unnecessarily. Complain- 
ant’s petition to reopen the hearing is therefore denied. 


Decision by Donald A. Campbell, Judicial Officer 
RULING UPON COMPLAINANT’S PETITION TO REOPEN HEARING 


The complainant has petitioned to reopen the hearing to present 
additional evidence which the complainant alleges “has a direct 
bearing on the wilfulness with which the respondent acted in com- 
mitting the violations alleged in the complaint.” The complainant 
states that the new evidence “will show that the respondent was in 
reporting status in pork bellies from March 22, 1971, to June 25, 
1971; that he traded in pork bellies on numerous occasions during 
that time period; and that he failed to report such trades as 
required by the Commodity Exchange Act and regulations issued 
thereunder.” 


The Hearing Examiner found that the respondent failed to file 
required reports on 22 occasions notwithstanding 11 letters (some 
of which were certified) and two telephone conversations with 
officials of the Commodity Exchange Authority. The Hearing 
Examiner found that the “respondent did not even file reports in 
connection with trades made after the complaint in this proceeding 
was served upon him” (Recommended Decision, p. 12). The Hear- 
ing Examiner concluded that the respondent’s failures to file 
reports were “willful” (Recommended Decision, p. 13). 
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The complainant had adequate opportunity to demonstrate that 
the respondent willfully failed to file reports on numerous occa- 
sions, even after the filing of the complaint, and the Hearing 
Examiner found that the complainant successfully demonstrated 
such facts. 


In these circumstances, the reopening of the hearing to present 
evidence of additional similar violations would delay the proceed- 
ing unnecessarily. The additional facts, if proven, would merely 
confirm what the Hearing Examiner has already found to be true. 
For this reason, the petition is denied without considering the 
effect, if any, of the implications of § 0.5(c) of the Rules of 
Practice. 
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(No. 14,033) 


In re WILLIAM H. HuDSOon II. P&S Docket No. 4438. Decided July 
6, 1971. 


Failure to pay when due—Cease and desist—Bonding requirements— 
Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor, failing to pay when due for live- 
stock purchased, issuing insufficient funds checks in payment of such 
livestock, and is suspended as a registrant under the act for 15 days and 
thereafter until bonded. 
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Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by an amended complaint filed on May 26, 1971, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


On June 25, 1971, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) William H. Hudson, II, hereinafter referred to as the 
respondent, is an individual, whose addrses is Route #7, Box 44, 
Jasper, Alabama 35501. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his dealer obligations under the Act was termi- 
nated on February 14, 1971. Respondent was notified by certified 
mail on or about January 25, 1971, that if he continued his live- 
stock operations without bond coverage or its equivalent, as re- 
quired under the Act and the regulations, he would be in violation 
of section 312 of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such notice, 
respondent has continued to engage in the business of a dealer, 
buying and selling livestock in commerce for his own account, 
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without filing and maintaining a reasonable bond or its equivalent, 
as required under the Act and the regulations. 


3. Respondent, in connection with his operations as a dealer 
during the period from September 25, 1970, through October 6, 
1970, in three separate transactions as set forth in paragraph III 
of the amended complaint, purchased livestock in commerce, and 
in purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because respon- 
dent did not have sufficient funds on deposit in the account upon 
which such checks were drawn. 


4. (a) Respondent, in connection with his operations as a 
dealer, during the period from September 25, 1970, through Octo- 
ber 6, 1970, in four separate transactions as set forth in paragraph 
IV (a) of the amended complaint, purchased livestock in commerce 
and failed to pay, when due, the full purchase price for such 
livestock. 


(b) As of December 4, 1970, there remained unpaid by the 
respondent $5,814.12 for the livestock purchases from Moulton 
Stockyard, Inc., the total amount due for the livestock purchases 
from Winfield Livestock Commission Company, and $3,830.42 for 
the livestock purchases from Fayette Stockyard, Inc. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act, (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29,201.30). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act, supra. 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.43(b) of the regulations (9 CFR 201.43(b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth ‘below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Engaging in any business in commerce in any capacity for 
which bonding is required under the Act and the regulations with- 
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out filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations; 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


8. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days and thereafter until he complies fully with the 
bonding requirements under the Act and the regulations. When 
respondent has complied with such requirements a supplemental 
order will be issued in this proceeding terminating this suspension 
after the 15 day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,034) 
In re E. L. RILEY. P&S Docket No. 3988. Decided July 7, 1971. 


Termination of Suspension 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on November 7, 1968, suspending 
respondent as a registrant under the Act until such time as he 
complied fully with the bonding requirements under the Act and 
the regulations. Complainant has now recommended that a supple- 
mental order be issued terminating the suspension of respondent 
as a registrant under the Act for the reason that respondent has 
fully complied with the bonding requirements under the Act and 
the regulations. 
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Accordingly, the suspension of respondent as a registrant under 
the Act in the order of November 7, 1968, is hereby terminated. 
Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


(No. 14,035) 


In re CORNELIUS “BuD” AKARD. P&S Docket No. 4480. Decided 
July 7, 1971. 


Misuse of shippers’ proceeds—Records—Cease and desist—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes and issuing untrue or incomplete scale tickets. 
Respondent is also ordered to keep records that fully disclose all trans- 
actions in his business under the act and to maintain his account for 
shippers’ proceeds in conformity with the regulations issued under the 
act. 


J. Richard Studenny for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by a complaint filed on April 26, 1971, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondent 
has wilfully violated the Act and the regulations issued thereunder 
(9 C.F.R. 201.1 et seq.). 


On June 24, 1971, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the cease and desist order consented to by respondent 
be issued. Complainant has also recommended that respondent not 
be suspended as a registrant under the Act, inasmuch as respon- 
dent has eliminated the deficit in his custodial account for shippers’ 
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proceeds and complied with the custodial account requirements of 
the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Cornelius “Bud” Akard, hereinafter referred to as the 
respondent, is an individual, d/b/a Antlers Livestock Auction, 
whose address is Antlers, Oklahoma. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Antlers Livestock Auction, Antlers, Oklahoma, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, during the period from January 20, 1971, 
through February 3, 1971, used funds received from the sale of 
livestock consigned to it for sale on a commission basis for his own 
purposes and purposes other than the payment of lawful market 
charges and the remittance of net proceeds to owners and con- 
signors of livestock, and failed to maintain and use properly his 
custodial account for shippers’ proceeds, thereby endangering 
the prompt accounting therefor and payment of the portions there- 
of due the owners and consignors of livestock, in that: 


(a) As of January 27, 1971, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in the 
amount of $7,072.41, and had to offset such checks, cash in the 
amount of $5,954.38, no deposits in transit, and no current pro- 
ceeds receivable, resulting in a deficiency of $1,118.03 in funds 
available to pay shippers’ proceeds. 


(b) Such deficiency was due in part to respondent’s use of 
custodial funds to purchase livestock, as set forth below, on a 
dealer basis for respondent’s own account. 


Date 
of Purchase No.of Head Purchased From Purchase Price 
1-22-71 5 Hugo Sales Commission, $ 574.95 
Inc., Hugo, Okla. 
1-26-71 26 Bob Gordon Livestock Auction, 3,298.13 


Mena, Ark. 
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(c) Such deficiencies were also due in part to respondent’s 
failure to deposit in his custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal to 
the proceeds receivable from sale of consigned livestock. 


3. Respondent, during the period from December 1, 1970, 
through February 4, 1971, in connection with his market agency 
operations subject to the Act, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in his business under the Act. Respondent during such 
period failed to keep (1) a complete record of accounts receivable, 
(2) monthly reconciliation of bank accounts, and, (3) a complete 
record of market support transactions. Respondent also used im- 
proper custodial account checks which did not reflect the proper 
name of the market agency. 


4. Respondent, during the period from December 1, 1970, 
through February 4, 1971, in connection with his business as a 
market agency issued to consignors of livestock incomplete scale 
tickets which failed to set forth all the information required by the 
regulations, in that such scale tickets did not show the name of 
the market agency, the date, the weighmaster’s signature or ini- 
tials and the balance time and such tickets were not serially 
numbered. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312 (a) (7 
U.S.C. 208 and 213(a)) of the Act and sections 201.40, 201.41, and 
201.42, of the regulations (9 C.F.R. 201.40, 201.41, 201.42). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated section 401 (7 U.S.C. 221) 
of the Act and section 201.49 of the regulations (9 C.F.R. 201.49). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 

ORDER 

Respondent shall cease and desist from: 


1. Using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for his own purposes 
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and purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers; 


-2. Making such use of shippers’ proceeds in his possession or 
control as will in any manner endanger or impair the faithful and 
prompt accounting therefor and payment of the portions thereof 
due to the person or persons entitled thereto; 


3. Financing purchases of livestock for his own account with 
shippers’ proceeds; 


4. Failing to maintain his account for shippers’ proceeds in 
conformity with the provisions of section 201.42 of the regulations 
(9 C.F.R. 201.42) ; and 


5. Issuing scale tickets (1) which do not have the (a) name and 
address of respondent or the stockyard imprinted on them; (b) 
name, signature, or initial of the person weighing the livestock; 
(c) date of the weighing of the livestock; and (d) name of the 
seller and buyer of the livestock; and (2) which are not serially 
numbered. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his business 
as a market agency or dealer subject to the Act including true and 
correct copies of accounts of sale and invoices and correct and com- 
plete copies of scale tickets. 


This order shall become effective on the sixth day of service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,036) 


In re CHARLES E. DIcKAU. P&S Docket No. 4126. Decided July 14, 
1971. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
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seq.), an order was issued on April 29, 1969, suspending respon- 
dent as a registrant under the Act until respondent complied with 
the bonding requirements under the Act and the regulations issued 
thereunder. Complainant has now recommended that a supple- 
mental order be issued terminating the suspension of respondent 
as a registrant under the Act as respondent has now furnished a 
bond which meets the requirements of the Act and the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of April 29, 1969, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served on the parties. 


(No. 14,037) 


In re VALLEY LIVESTOCK COMPANY, INC. P&S Docket No. 4500. 
Decided July 14, 1971. 


Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from operating as a dealer in com- 
merce while insolvent and failing to pay when due the full purchase 
price of livestock purchased in commerce, and is suspended as a regis- 
trant under the act for 30 days and thereafter until no longer insolvent. 


Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on June 7, 1971, by the Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging respond- 
ent with violations of the Act and the regulations thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on June 28, 1971, in which it admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
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report of the Hearing Examiner, and consents to the issuance of a 
specified order, with findings of fact and conclusions, for the pur- 
pose of this proceeding only, based upon the allegations contained 
in the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Valley Livestock Company, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at 131 East Sixth Street, East Liverpool, Ohio 
43920. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities presently exceed its cur- 
rent assets. 


(b) As of October 31, 1970, respondent had current liabil- 
ities totaling $104,007.09 and current assets totaling $71,843.23 


resulting in an excess of current liabilities over current assets of 
$32,168.86. 


(c) As of January 21, 1971, respnodent had current liabili- 
ties totaling $86,770.20 and current assets totaling $46,628.28 
resulting in an excess of current liabilities over current assets of 
$40,141.92. 


(d) As of March 31, 1971, respondent had current liabilities 
totaling $35,212.01 and current assets totaling $2,008.78 resulting 
in an excess of current liabilities over current assets of $33,203.23. 


3. Respondent, during the period October 31, 1970, through 
March 31, 1971, engaged in business as a dealer in commerce, not- 
withstanding the fact that during such period respondent’s cur- 
rent liabilities exceeded its current assets. 


4. (a) Respondent, in connection with its operations as a 
dealer, on or about the dates and in the transactions set forth in 
paragraph IV of the complaint, purchased livestock in commerce 
and failed to pay, when due, the full purchase price of such live- 
stock. 
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(b) As of March 31, 1970, there remained unpaid by the 
respondent the total purchase price of $28,844.04 for the livestock 
set forth in paragraph IV of the complaint. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts contained in finding of fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218 (a) ). 


By reason of the facts contained in finding of fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)) and regulation 201.43(b) (9 CFR 201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its successor, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations as a dealer, shall cease 
and desist from: 


1. Operating as a dealer in commerce while its current liabilities 
exceed its current assets. 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until it demonstrates that it is 
no longer insolvent. When respondent demonstrates that it is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating this suspension, after the expiration of the 
30 day period. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 
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(No. 14,038) 


In re GEORGE COUNTY STOCKYARD, INC. P&S Docket No. 4501. 
Decided July 14, 1971. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor. 


Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 10, 1971, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
respondent with violations of the Act and the regulations there- 
under (9 CFR 201.1 et seq.), hereinafter referred to as the regu- 
lations. 


Respondent filed an answer on July 6, 1971, in which it admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of a 
specified order, with findings of fact and conclusions, for the pur- 
pose of this proceeding only, based upon the allegations contained 
in the complaint. Complainant has recommended that the order 
consented to by respondent be issued. Complainant has also recom- 
mended that respondent not be suspended as a registrant under 
the Act, because respondent is now in compliance with the bonding 
requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) George County Stockyard, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of busi- 
ness located at Lucedale, Mississippi. 


(b) Respondent is, and at all times material herein was: 
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(1) Engaged in the business of conducting and operat- 
ing the George County Stockyard, Inc., a posted stockyard under 
and subject to the provisions of the Act, hereinafter referred to 
as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling livestock 
in commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce and as a dealer to buy 
and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of its market agency obligations under the Act was 
terminated on May 18, 1971. Respondent was notified by certified 
mail dated April 22, 1971, and delivered April 27, 1971, of such 
termination date and was informed that if it continued its livestock 
operations after May 18, 1971, without bond coverage as required 
under the Act and the regulations, it would be in violation of sec- 
tion 312 of the Act and sections 201.29 and 201.30 of the regula- 
tions promulgated thereunder. Notwithstanding such notice, re- 
spondent has continued to engage in the business of a market 
agency selling livestock in commerce on a commission basis, with- 
out filing and maintaining a reasonable bond or its equivalent as 
required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 
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This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service thereof upon the respondent. Copies hereof shall be served 
upon the parties. 


(No. 14,039) 


C. O. SCOTT v. FLORENCE TRADING Post. P&S Docket No. 4371. 
Decided July 14, 1971. 


Stockyard services—Failure to protect—Liability 


Where respondent failed to furnish reasonable stockyard services with respect 
to safeguarding complainant’s cattle while in its possession, respondent 
is liable to complainant for the market value of said cattle at the time 
they were stolen from respondent’s stockyard. 


Complainant pro se. 
Frank V. Potts, Florence, Alabama, for respondent. 
Jack M. Purser, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRE@IMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a complaint 
filed on August 17, 1970, reparation is sought in the amount of 
$1,408.16 as damages for eleven head of cattle that disappeared 
from the pens at respondent’s stockyard during the night of Mon- 
day, May 11, 1970. 


A copy of the complaint and of the investigation report, pre- 
pared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served upon the 
respondent on September 8, 1970. A copy of the investigation 
report was served upon the complainant on September 25, 1970. 


Respondent, in its answer filed on September 23, 1970, denies 
that it in any manner failed to furnish reasonable stockyard serv- 
ices in connection with safeguarding the animals in issue, and 
asserts that, in any event, the respondent was not responsible for 
the cattle of the complainant. Respondent requested an oral hear- 
ing, which was held in Florence, Alabama, on March 11, 1971. 
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Mr. Jack M. Purser, Jr., Office of the General Counsel of this 
Department, served as Presiding Officer. Complainant represented 
himself. Respondent was represented by counsel, Frank V. Potts, 
Florence, Alabama. 


FINDINGS OF FACT 


1. Complainant, C. O. Scott, an individual, is engaged in the 
business of a dealer, registered with the Secretary of Agriculture 
to buy and sell livestock in commerce for his own account. 


2. Respondent, the Florence Trading Post, a corporation, is 
now and was at all times material herein, engaged in the business 
of a market agency and dealer, registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for its own 
account and to buy and sell livestock on a commission basis at the 
Florence Trading Post stockyard, Florence, Alabama, a posted 
stockyard under the Act. Respondent owns and operates the stock- 
yard at which it furnishes stockyard services. A weekly livestock 
auction sale is held each Tuesday. 


3. On May 11, 1970, the complainant left 11 head of cattle in 
the pens at the stockyard. The manager of the stockyard had 
helped the complainant pen these cattle and had been told by the 
complainant that the cattle were left there for the purpose of 


selling them at the auction on the following day, Tuesday, May 12, 
1970. 


4, On the morning of May 12, 1970, the complainant was noti- 
fied by the manager that the 11 head of cattle along with a few 
other head of cattle belonging to other persons had been stolen, 
The 11 head had a market value at the time of the theft of 
$1,408.16. 


5. An informal complaint was filed within 90 days of the accrual 
of the cause of action. 


CONCLUSIONS 


The complainant’s claim for damages is based on the contention 
that the respondent corporation took possession of some 11 head of 
cattle owned by the complainant for the purpose of selling the 
cattle through the facilities of the stockyard, for which sale the 
respondent would be paid a commission; that the 11 head of cattle 
were stolen; and that failure to protect the cattle from theft was 
a violation of the duty of the respondent to provide reasonable 
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services to the complainant as required by the Packers and Stock- 
yards Act. 


There is no serious contention by the respondent that the cattle 
were not delivered to the respondent for the purpose of selling 
them. The evidence indicates that the complainant informed the 
manager of the stockyard that he was leaving the cattle for the 
purpose of selling them at the sale the following day. 


The respondent asserts that since the complainant did not 
receive a “dock ticket” or receipt for the cattle he delivered to the 
respondent, the respondent cannot be liable. The testimony of the 
complainant indicates that on 10% of the transactions in which 
his cattle were sold through the facilities of the respondent that he 
did not receive such a “dock ticket” or receipt. Presumably, the 
failure to receive the ticket did not prevent the sale of the cattle 
or the paying of the commission on the sale. Certainly on the sale 
day following the theft in question, the complainant had not re- 
ceived a “dock ticket” or receipt on three head of his cattle which 
were not stolen and which he had left at the stockyard the Satur- 
day prior to the sale day since the manager of respondent stock- 
yard testified that “dock tickets” or receipts were only dispensed 
on Tuesdays. These 3 head of cattle were sold by the respondent 
on a commission basis and presumably a commission was in fact 
deducted from the proceeds. It thus seems that the possession of a 
“dock ticket” or receipt by one selling cattle at the Florence Trad- 
ing Post is not a necessary part of the transactions, and thus 
whether the complainant received a “dock ticket” or receipt does 
not control the resolution of the issue in this case. 


Despite the assertions of the respondent that the complainant 
had been repeatedly told by the manager of the stockyard that he 
was not allowed to leave cattle in the stockyard except on Tues- 
days, the sale day, the testimony of the said manager indicates that 
the warning was made in connection with only one other occasion. 
This was at the time of a prior theft which occurred about a year 
before the instant theft. The testimony of the manager does indi- 
cate that, on two occasions around the time of the earlier theft, the 
manager did state that insurance would not cover thefts except on 
sale days. While the question of insurance coverage in and of itself 
is totally immaterial to the question of the liability of the respon- 
dent, the mention of insurance in the context of paying for stolen 
cattle on the second occasion should have been received as a second 
warning that the complainant should not leave cattle in the stock- 








884 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 30 A.D. 881 


yards except on a Tuesday, because the first discussion of insur- 
ance between the complainant and the manager was coupled with 
the only discussion of the desire of the respondent that the com- 
plainant not leave his cattle with them except on Tuesdays. 


These two warnings, which occurred about a year before the 
theft in question, seem, however, to have been negated by the 
subsequent conduct of the parties toward each other. The testi- 
mony presented at the hearing indicates that after a short interval 
the complainant again began leaving his cattle for the purpose of 
sale at the stockyard any time he wished. Nothing in the testimony 
of any of the witnesses called by the respondent indicates that 
there were any further requests or demands made to the complain- 
ant that he confine his leaving of cattle at the stockyard to the 
sale day. There is no testimony that on the evening in question the 
manager protested the penning in any way. The manager, in fact, 
testified that he helped the complainant pen the cattle. 


At the time complainant delivered the animals in issue, certain 
of the pens had locks on them, which locks had been furnished by 
complainant. However these pens were occupied by the manager’s 
own cattle. The testimony of both the complainant and the man- 
ager indicates that the manager offered to return the locks on the 
pens occupied by cattle individually owned by the manager. The 
complainant testified that he did not take the locks off the man- 
ager’s pens and put them on the pens occupied by his cattle because 
he “‘wouldn’t feel right about it.” While this explanation is not too 
informative, nothing in evidence concerning locks indicates any 
release by the complainant of the respondent of any liability that 
the respondent may have otherwise incurred. 


The evidence thus indicates that the complainant left his 11 
head of cattle with the respondent for the purpose of selling those 
cattle through the facilities of the stockyard, for which sale the 
respondent would receive a commission, and that the cattle were 
stolen while in the custody of respondent. Respondent asserts that 
the loss should fall on the holder of legal title to the cattle. How- 
ever, under the provisions of the Packers and Stockyards Act, a 
stockyard owner must furnish reasonable stockyard services, and 
such reasonable stockyard services include the obligation of adopt- 
ing such measures as will reasonably safeguard animals in the 
custody of the stockyard owner. Illinois Packing Company v. 
Union Stock Yard and Transit Company of Chicago, 16 A.D. 305 
(1957), and Benn Kapp and Chloe Ann Kapp, d/b/a Kapp and 
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Company v. Oklahoma National Stockyards Company, 15 A.D. 796 
(1956) ; John Clay & Company v. Fort Worth Stockyards Com- 
pany, 21 A.D. 871 (1962). This duty applies during nonbusiness 
as well as business hours. John Clay & Company v. Fort Worth 
Stockyards Company, supra; Interstate Livestock Commission Co. 
v. Oklahoma National Stockyard Co., 8 A.D. 165 (1949) ; and John 
K. Mellinger v. The Union Stock Yard Company, 27 A.D. 1503 
(1968). Animals yarded in stockyard pens during nonbusiness 
hours are deemed to be in the custody of the stockyard owner, and 
it is incumbent upon such owner to see that they remain there. 
Respondent has not established any circumstances over which it 
had no control or could not foresee as the cause of the disappear- 
ance so as to be relieved of its liability under the circumstances of 
this case. John K. Mellinger v. The Union Stock Yard Company, 
supra, and cases cited therein. 


Moreover, it would appear that scant measures were taken by 
respondent to protect the animals in the stockyard during the 
night hours, respondent apparently having operated under the 
assumption it was not responsible for the safeguarding of the 
cattle except on Tuesdays. 


It must, therefore, be concluded that respondent failed to fur- 
nish reasonable stockyard services as required by section 307 of 
the Act (7 U.S.C. 208). Accordingly, the stockyard company 
should be liable to the complainant for the loss suffered by the 
latter as a consequence of such failure, which in this case com- 
plainant established as $1,408.16, the market value of the animals 
at the time of the loss. 


ORDER 


Within 30 days from date hereof, respondent shall pay to com- 
plainant as reparation the sum of $1,408.16, with interest thereon 
at the rate of 8% per annum from June 1, 1970. 


Copies hereof shall be served upon the parties. 


(No. 14,040) 


In re O. A. ARGOE. P&S Docket No. 4484. Decided July 15, 1971. 


Suspension terminated 
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Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on June 22, 1971, suspending re- 
spondent as a registrant under the Act for a period of 15 days, 
beginning July 1, 1971, and thereafter until such time as he 
demonstrates that he is no longer insolvent. Complainant has now 
recommended that a supplemental order be issued terminating the 
suspension of respondent as a registrant under the Act effective 
after the expiration of the 15 day period, for the reason that 
respondent has demonstrated that he is no longer insolvent. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of June 22, 1971, is hereby terminated, effec- 
tive July 16, 1971. Such order shall remain in full force and effect 
in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 14,041) 


In re RAYVILLE LIVESTOCK AUCTION, INC. P&S Docket No. 4243. 
Decided July 15, 1971. 


Misrepresentation—Brucellosis-exposed cattle—Falsifying documents— 
Suspension of registration (14 days)—Consent 


Respondent’s actions in knowingly selling cattle that had been exposed to 
brucellosis-reactor cows and concealing the fact of exposure from the 
buyers, issuing, and making parts of its records, false documents, and 
causing the falsification of stockyard records, are violations of the act 
and the regulations for which violations respondent is suspended as a 
registrant under the act for a period of 14 days, effective August 2, 1971. 


Jerome S. Ducrest for complainant. 
C. T. Sanders & Jesse J. Maynard, Kansas City, Mo., for respondent. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), a complaint 
was filed charging respondent with knowingly selling cattle that 
had been exposed to brucellosis-reactor cows and concealing the 
fact of exposure from the buyers, issuing, and making parts of its 
records, false documents, and causing the falsification of stockyard 
records. Respondent filed an answer and a hearing was held. Chief 
Hearing Examiner Jack W. Bain issued a recommended decision 
to the effect that respondent had violated the act and the regula- 
tions as charged and proposed a cease and desist order and an 
order suspending respondent as a registrant under the act for a 
period of 14 days, such order to become effective on the sixth day 
after service upon respondent. Respondent filed exceptions and 
requested oral argument. Subsequently, respondent withdrew its 
request for oral argument and the exceptions and requested that 
the 14-day suspension become effective on August 2, 1971, to all of 
which complainant has consented. 


Accordingly, the Chief Hearing Examiner’s recommended de- 
cision and proposed order are adopted as the final decision and 
order herein except that the suspension of respondent as a regis- 
trant under the act shall become effective on August 2, 1971. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on November 7, 1969, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, which is the complainant herein. Respondent 
was charged with knowingly selling cattle which had been exposed 
to brucellosis-reactor cows and concealing the fact of exposure 
from the buyers; issuing, and making parts of its records, false 
documents; and causing the falsification of stockyard records. 


Respondent filed an answer on December 1, 1969, questioning 
the jurisdiction of the Secretary, denying any violations, and 
requesting an oral hearing. 


A hearing was held in Alexandria, Louisiana, on March 18, 19, 
and 20, 1970, before Chief Hearing Examiner Jack W. Bain, Office 
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of Hearing Examiners, United States Department of Agriculture. 
Jerome Ducrest, Office of the General Counsel of the Department, 
appeared for complainant. C. T. “Tad” Sanders and Jesse J. May- 
nard, Attorneys at Law, of Kansas City, Missouri, appeared for 
respondent. Complainant called 14 witnesses and presented 17 
exhibits in evidence. Respondent offered no defense or rebuttal 
evidence. The transcript contains 184 pages. 


After the hearing, complainant filed proposed findings, conclu- 
sions, etc., on June 1, 1970 (59 pages) ; respondent filed proposed 
findings, etc., on July 1, 1970 (10 pages) ; and complainant replied 
on July 14, 1970 (7 pages). 


PROPOSED FINDINGS OF FACT 


1. Rayville Livestock Auction, Inc., the respondent, is a corpora- 
tion with its principal place of business at Rayville, Louisiana. 
It is and at all times material herein was: (1) engaged in the 
business of operating the Rayville Livestock Auction, Inc. stock- 
yard, a posted stockyard under the Act, at Rayville; (2) engaged 
in the business of selling livestock on commission, and buying and 
selling livestock for its own account, in commerce; and (3) regis- 
tered with the Secretary of Agriculture as a market agency to sell 
and as a dealer to buy and sell livestock in commerce. 


2. Respondent, at the stockyard, on or about February 13, 1969, 
received a consignment of 12 cattle from Gregg Sentell and Reese 
Walters, co-owners of the cattle, for sale on commission. In con- 
nection with the receipt of this consignment, respondent issued 
receiving-ticket No. 1230 which falsely and incorrectly shows the 
receipt of 1 cow and 1 calf, barn-tagged 812 and 813, respectively, 
from “Sy (James Gee)”, when in fact such cow and calf were a 
part of the 12 head consignment by Sentell and Walters. This false 
and incorrect receiving-ticket was made a part of the accounts and 
records of respendent. 


3. The cow barn-tagged 812, mentioned in Finding 2 abeve, was 
tested for brucellosis by Dr. T. M. Higginbotham, an aecredited 
veterinarian assigned to the stockyard to make such tests by the 
State of Louisiana, and found to be a brucellosis-reactor cow. 


4. Whenever cattle at the stockyard reacted to the agglutination 
test made on them by Dr. Higginbotham, as described in Finding 3 
abeve and in Findings 9, 13, 17, 21, 25, and 29 below, a list of such 
reactors was prepared by Dr. Higginbetham and given to respon- 
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dent’s “barn-man’”’, “Dick”, and such cattle were ear-tagged and 
branded. 


5. Respondent, at the stockyard, on February 13, 1969, sold the 
cow and calf tagged 812 and 813, respectively, received by it in the 
Sentell-Walters consignment described in Finding 2 above, and, 
in connection with such sale, issued account of sale No. 3960 
which falsely and incorrectly shows the sale of the two cattle for 
“Sy (James Gee)”, when in fact such cow and calf had been 
consigned by, and were sold for, Gregg Sentell and Reese Walters 
and the proceeds from such sale turned over to Gregg Sentell. A 
copy of the false and incorrect account of sale was made a part 
of the accounts and records of respondent. 


6. A “brucellosis-exposed animal” is an animal which has not 
reacted to a brucellosis test but which came from a herd in which 
one or more animals reacted to the agglutination test, or which 
has been in a concentration of animals containing one or more 
brucellosis-reactors for 24 hours or more, or which has been in 
contact with a brucellosis-infected animal and has had opportunity 
to pick up the brucella organisms. 


7. Respondent, at the stockyard, on February 13, 1969, sold 
five cows and five calves received by it in the Sentell-Walters con- 
signment described in Finding 2 above, which had been exposed 
to the cow tagged 812 as described in Finding 3 above, but failed 
to advise, and concealed from the purchasers, the fact that they 
were purchasing brucellosis-exposed cattle. 


8. Respondent, at the stockyard, on or about February 13, 1969, 
received a consignment of 46 cattle, 23 cows and 23 calves, from 
the Rayville Land and Cattle Company, which is owned and op- 
erated by the officer-owners of respondent, for sale on a commis- 
sion basis. In connection with the receipt of this consignment, 
respondent issued receiving-ticket No. 1232 which falsely and 
incorrectly shows the receipt of a cow and calf tagged 816 and 817, 
respectively, from “Sy (June Johnston)”; receiving-ticket No. 
1233 which falsely and incorrectly shows the receipt of a cow and 
calf tagged 818 and 819, respectively, from “Sy (Willie Jones)”; 
and receiving-ticket No. 1234 which falsely and incorrectly shows 
the receipt of a cow and calf, tagged 820 and 821, respectively, 
from “Sy (Charlie Holliday)”, when in fact such three cows and 
three calves were parts of the 46 cattle-consignment from the 
Rayville Land and Cattle Company. Respondent also issued receiv- 
ing-ticket No. 1235 falsely and incorrectly showing the receipt of 
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only 20 cows and 20 calves from Rayville Land and Cattle Com- 
pany instead of the 23 cows and 23 calves. The false and incorrect 
receiving-tickets were made parts of the accounts and records of 
respondent. 


9. The cows barn-tagged 816 and 820, received by respondent in 
the consignment described in Finding 8 above, were tested for 
brucellosis by Dr. Higginbotham and found to be brucellosis- 
reactor cows. 


10. Respondent, at the stockyard, on February 13, 1969, sold 
the six cattle tagged 816 through 821 received by it as in Finding 
8 above, and in connection with such sales, issued false and incor- 
rect account of sale No. 3962 which falsely and incorrectly shows 
the sale of a cow and calf tagged 816 and 817 for “Sy (June. John- 
ston)”; account of sale No. 3963 which falsely and incorrectly 
shows the sale of a cow and calf tagged 818 and 819 for “Sy 
(Willie Jones)”; and account of sale No. 3964 which falsely and 
incorrectly shows the sale of a cow and calf tagged 820 and 821 for 
“Sy (Charlie Holliday)”, when in fact such six cattle had been 
consigned by, and were sold for, the Rayville Land and Cattle 
Company and the proceeds from such sales turned over to Rayville 
Land and Cattle Company. Copies of the false and incorrect ac- 
counts of sale were made parts of the accounts and records of 
respondent. 


11. Respondent, at the stockyard, on February 13, 1969, sold 
to various persons 21 cows and 23 calves out of the consignment 
of 46 cattle mentioned in Findings 8, 9, and 10 above, which had 
been exposed to brucellosis-reactors, but failed to advise, and 
concealed from the purchasers, the fact that the cattle they pur- 
chased were brucellosis-exposed cattle. 


12. Respondent, at the stockyard, on or about March 6, 1969, 
received a consignment of 21 cattle, 8 cows and 13 calves, from 
the Rayville Land and Cattle Company, owned and operated by 
the owners of respondent, for sale on a commission basis. In con- 
nection with the receipt of this consignment, respondent issued 
receiving-ticket No. 1212 which falsely and incorrectly shows the 
receipt of a cow and calf tagged 500 and 501, respectively, from 
“Sy (Pete Barlslow)”, when in fact such cow and calf were a 
part of and in the 21 head cattle-consignment received from the 
Rayville Land and Cattle Company. The false and incorrect receiv- 
ing-ticket was made a part of respondent’s accounts and records. 
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13. The cow barn-tagged 500, received by respondent in the 
consignment described in Finding 12 above, was tested for brucel- 
losis by Dr. Higginbotham and found to be a brucellosis-reactor 
cow. 


14, Respondent, at the stockyard, on March 6, 1969, sold the cow 
and calf tagged 500 and 501, respectively, received by it in the 
consignment-shipment described in Finding 12 above, and in con- 
nection with such sale, issued account of sale No. 3941, which 
falsely and incorrectly shows the sale of 2 cattle for “Sy (Pete 
Barlslow)”, when in fact the cattle had been consigned by, and 
were sold for, the Rayville Land and Cattle Company and the pro- 
ceeds from such sale were turned over by respondent to Rayville 
Land and Cattle Company. A copy of the false and incorrect ac- 
count of sale was made a part of the accounts and records of 
respondent. 


15. Respondent, at the stockyard, on March 6, 1969, sold to 
various persons 7 cows and 18 calves out of the consignment men- 
tioned in Findings 12, 13, and 14 above, which had been exposed 
to the cow mentioned in Finding 13, but failed to advise, and 
concealed from the purchasers, the fact that the cattle they pur- 
chased were brucellosis-exposed cattle. 


16. Respondent, at the stockyard, on or about March 6, 1969, 
received a consignment of 34 cows from Gregg Sentell and Reese 
Walters, co-owners of the cattle, for sale on commission. In con- 
nection with the receipt of this consignment, respondent issued 
receiving-ticket No. 1218 which falsely and incorrectly shows the 
receipt of 1 cow tagged 673 by respondent from “Sy (Bill Gix)” 
and receiving-ticket No. 1220 which falsely and incorrectly shows 
the receipt of 1 cow tagged 687 from “Sy (Jack Ward)”, when in 
fact such two cows were a part of the consignment of 34 cows 
received from Sentell and Walters. The false and incorrect receiv- 
ing-tickets were made a part of the accounts and records of 
respondent. 


17. The cows barn-tagged 673 and 687 received by respondent 
in the Sentell-Walters consignment described in Finding 16 above 
were tested for brucellosis by Dr. Higginbotham and found to be 
brucellosis-reactor cows. 


18. Respondent, at the stockyard, on March 6, 1969, sold the 
cows tagged 673 and 687 received by it in the consignment de- 
scribed in Finding 16 above, and in connection with such sale, 











892 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 30 A.D. 886 


issued account of sale No. 4117 which falsely and incorrectly shows 
the sale of the cow tagged 673 as having been made for “Sy (Bill 
Gix)” and account of sale No. 4151 which falsely and incorrectly 
shows the sale of the cow tagged 687 as having been made for “Sy 
(Jack Ward)’, when in fact these two cows had been consigned 
by, and were sold for, Sentell and Walters, and the proceeds from 
the sales were turned over by respondent to Sentell. Copies of the 
false and incorrect accounts of sale were made a part of the 
accounts and records of respondent. 


19. Respondent, at the stockyard, on March 6, 1969, sold to 
various persons 32 cows out of the consignment of 34 cows 
described in Findings 16, 17, and 18 above, but failed to advise, 
and concealed from the purchasers, the fact that the cattle they 
purchased were brucellosis-exposed cattle. 


20. Respondent, at the stockyard, on or about March 6, 1969, 
received a consignment of 40 cows from Ford Ware, Vice Presi- 
dent of respondent, and Jim Ware, Ford Ware’s son, for sale on a 
commission basis. In connection with the receipt of this consign- 
ment, respondent issued receiving-ticket No. 1224 which falsely 
and incorrectly shows the receipt of two cows, tagged 743 and 744 
from “Sy (June Allen)”, when in fact such cows were a part of 
and in the consignment of 40 cows received from Ford and Jim 
Ware. The false receiving-ticket No. 1224 was made a part of the 
accounts and records of respondent. 


21. The cow barn-tagged 744 received by respondent in the 
Ware consignment described in Finding 20 above was tested for 
brucellosis by Dr. Higginbotham and found to-be a brucellosis- 
reactor cow. 


22. Respondent, at the stockyard, on March 6, 1969, sold the 
two cows tagged 743 and 744 received by it in the consignment 
described in Finding 20 above, and, in connection with such sale, 
issued account of sale No. 4157 which falsely and incorrectly shows 
the sale of these cows as having been made for “Sy (June Allen)”, 
when in fact such cows had been consigned by and were sold for 
Ford Ware and Jim Ware and the proceeds from such sale turned 
over to Ford Ware. A copy of the false account of sale No. 4157 
was made a part of the accounts and records of respondent. 


23. Respondent, at the stockyard, on March 6, 1969, sold to vari- 
ous persons 39 cows out of the consignment of 40 from the Wares 
which had been exposed to the cow found to be a brucellosis- 
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reactor as in Finding 21, and failed to advise, and concealed from, 
the purchasers the fact that the cattle they purchased were brucel- 
losis-exposed cattle. 


24. Respondent, at its stockyard, about March 27, 1969, received 
19 cows from Gregg Sentell and Reese Walters for sale on com- 
mission. In connection with this receipt, respondent issued receiv- 
ing-ticket No. 1539 falsely and incorrectly showing the receipt of 
four cows tagged 890 through 893 by respondent, from “Sy (Ed 
Lawson)” and receiving-ticket No. 1541 falsely showing the 
receipt of one cow tagged 898 from “Sy (Roy Lawson)’, when in 
fact such cows were a part of and in the consignment of 19 cows 
received from Sentell-Walters. The false and incorrect receiving- 
tickets were made a part of the accounts and records of respon- 
dent. 


25. The cows barn-tagged 890 and 898, which were received by 
respondent in the Sentell-Walters consignment described in Find- 
ing 24 above, were tested for brucellosis by Dr. Higginbotham and 
found to be brucellosis-reactor cows. 


26. Respondent, at the stockyard, on March 27, 1969, sold the 
five cows tagged 890 through 893 and 898, received by it in the 
Sentell-Walters consignment described in Finding 24 above, and, 
in connection with such sales, issued account of sale No. 4330 
falsely and incorrectly showing the sale of the four cows tagged 
890 through 893 as having been made by “Sy (Ed Lawson)”, and 
account of sale No. 4332 falsely and incorrectly showing the sale 
of the cow tagged 898 as having been made for “Sy (Roy Law- 
son)”, when in fact such five cows had been consigned by and were 
sold for Sentell and Walters, and the proceeds from such sales 
were turned over to Sentell. Copies of the accounts of sale Nos. 
4330 and 4332 were made a part of the accounts and records of 
respondent. 


27. Respondent, at the stockyard, on March 27, 1969, sold to 
various persons 17 cows of the 19 mentioned in Finding 24 which 
had been exposed to the cows mentioned in Finding 25, which were 
brucellosis-reactors, and the respondent failed to advise, and con- 
cealed from the purchasers, the fact that the cattle were brucel- 
losis-exposed cattle. 


28. Respondent, at the stockyard, about March 27, 1969, received 
a consignment-shipment of 62 cattle from Ford Ware, Vice Presi- 
dent of respondent, for sale on commission. In connection with the 
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receipt of this consignment, respondent issued receiving-ticket No. 
1531 which falsely and incorrectly shows the receipt of a cow, 
tagged 812 by respondent, from “Bill Gix”, when in fact such cow 
was a part of and in the Ford Ware consignment of 62 cattle. The 
false and incorrect receiving-ticket was made a part of the ac- 
counts and records of respondent. 


29. The cow tagged 812, as in Finding 28 above, was tested for 
brucellosis by Dr. Higginbotham and found to be a brucellosis- 
reactor cow. 


30. Respondent, at the stockyard, on March 27, 1969, sold the 
cow tagged 812, as in Findings 28 and 29, and in connection with 
such sale, issued account of sale No. 4316 which falsely and incor- 
rectly shows the sale of the cow for “Bill Gix” when in fact such 
cow had been consigned by and sold for Ford Ware, and the pro- 
ceeds from such sale were turned over to Ware. A copy of the false 
and incorrect account of sale was made a part of the accounts and 
records of respondent. 


81. Respondent, at the stockyard, on March 27, 1969, sold to 
various persons 61 of the consignment of 62 cattle from Ford 
Ware, which had been exposed to the cow tagged 812, which as 
described in Finding 29 had been found to be a brucellosis-reactor 
cow, and respondent failed to advise, and concealed from the pur- 
chasers, the fact that the cattle they purchased were brucellosis- 
exposed cattle. 


82. Complainant, in a letter dated June 6, 1967, from Harry L. 
Williams, Stockyards Branch of complainant, informed respon- 
dent of the results of a survey of Louisiana markets which had 
been made by complainant, and outlined certain practices in which 
Louisiana markets were found to be engaging in violation of the 
Packers and Stockyards Act. The letter stated that one of such 
practices was “issuing accounts of sale to consignors which failed 
to show the true names of the buyers, consignors and proper 
marketing costs.” 


33. Respondent, in a letter dated December 3, 1967, from W. L. 
Holstun, Acting Area Supervisor of complainant’s Memphis, Ten- 
nessee, office, was informed that an investigation by complainant 
had disclosed the use by a registered dealer of some of respon- 
dent’s invoice and scale-ticket forms. Respondent’s attention was 
directed to the record keeping provisions of the regulations, and 
Holstun pointed out to respondent the provisions of the Act 
covering the making of false entries on any documents or reports. 
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84. Respondent, in a letter dated February 20, 1968, from Mr. 
Holstun, was informed of a practice being used “to help a con- 
signor hide the identity of his livestock” by “using an assumed 
name for selling his livestock, endorsing the check using the 
assumed name, and cashing it.” The letter pointed out that “the 
market was aware of the deception and did not change its records 
to show the true name of the consignor,” which made “the tracing 
of the animals to the original owners difficult.” Respondent was 
told that “‘As a registrant operating under the Packers and Stock- 
yards Act, you are required to keep full, true and correct records 
which disclose all transactions involved in your business.” “Section 
401 of the Act, Section 201.46 of the regulations and Section 10 of 
the Federal Trade Commission Act (made applicable by Section 
402 of the Packers and Stockyards Act)” were cited as applying to 
“records and penalties involved.” 


35. The cattle received by respondent in the transactions de- 
scribed in Findings 2, 8, 12, 16, 20, 24, and 28 above, were all 
barn-tagged by respondent with the numbers shown in such Find- 
ings in accordance with respondent’s established procedure of 
barn-tagging livestock at the time of, or shortly after, receipt of 
the livestock at the stockyard. 


86. All cows received by respondent for sale on a commission 
basis at the stockyard, after having been barn-tagged as described 
in Finding 35 above, but before such cows were sold, unless such 
cows were going directly to slaughter, were required to be, and 
generally were, examined and tested for brucellosis by the veteri- 
narian assigned to the stockyard by the State of Louisiana to make 
such tests, and such procedure was followed in the transactions 
covered in Findings 3, 9, 18, 17, 21, 25, and 29 above. 


37. The false and incorrect receiving-tickets issued by respon- 
dent in connection with the receipt of cattle in the transactions 
described in and covered by Findings 2, 8, 12, 16, 20, 24, and 28 
above, showing various assumed names as the consignors of cows, 
which in all but one instance were brucellosis-reactor cows, were 
prepared and issued by respondent after the veterinarian’s test- 
reports had disclosed to respondent that such cows were brucel- 
losis-reactors. 


PROPOSED CONCLUSIONS 


The evidence clearly supports the foregoing Findings. Respon- 
dent does not question the facts, but rests its case upon its asser- 
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tion of no jurisdiction and no showing of wilfulness. In this situa- 
tion, it would seem superfluous and time wasting to further dis- 
cuss the evidence or to point out which evidence supports each 
Finding. If such citation is desired, reference is made to the 
citations following each of complainant’s proposed findings, which 
findings have been substantially adopted here. 


As to jurisdiction, the following, from the first page of com- 
plainant’s reply brief, is adopted: 


“Respondent in its contentions assumes that the Acting 
Administrator in instituting this proceeding was attempting 
to enforce the ‘rules and regulations’ of ‘other agencies’ with 
respect to animal disease control and eradication and then 
treats such assumption as a fact...” 


The complaint charges violations of the Packers and Stockyards 
Act and regulations thereunder, the evidence relates to such viola- 
tions and no others, so do the Proposed Findings above, and so 
does the Proposed Order below. 


This is purely a proceeding under the Packers and Stockyards 
Act, and the fact that brucellosis may be involved does not make it 
an attempted proceeding under any other statute or regulation. 
The suggestion that, for example, false entries in records of a 
registrant under the Act are no longer violations of the Act 
because the false entries involve brucellosis tests, etc., resulting in 
concealment from purchasers that they were buying brucellosis— 
exposed cattle, in some of which respondent’s officials were finan- 
cially interested, seems so absurd that it requires no long discus- 
sion. No evidence, authority, nor argument has been presented to 
alter this. 


This was from the beginning, and still is, a proceeding under the 
Packers and Stockyards Act. In other words, there was jurisdic- 
tion to issue the complaint and to hold a hearing on it, and there 
remains jurisdiction to proceed further in the usual manner. Cf. 
In re Associated Veterinarians, 3 A.D. 7 (1944) ; Googins & Wil- 
liams v. Central Live Stock Commission Company, 12 A.D. 1268 
(1953) ; In re L. Ray Webb, 22 A.D. 547 (1963). 


As to willfulness, prohibited action is willful if done intention- 
ally or with careless disregard of statutory requirements. In re 
Benedict K. Goodman, 18 A.D. 1121 (1959) ; affirmed Goodman v. 
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Benson, 286 F.2d 896, 20 A.D. 159 (C.A. 7, 1961). Certainly 
respondent’s switching of tags, selling diseased cattle without 
mentioning the disease, changing and falsifying records of cattle 
origin, etc., cannot be classified as anything but intentional. Its 
claim that its violations were not willful is not well taken. 


The record fully justifies the order suggested by complainant, 
and it is proposed below. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


1. issuing stockyard livestock receiving-tickets or other docu- 
ments in connection with the receiving and handling of livestock, 
in commerce, which do not show correctly the true nature and 
details of such operations; 


2. selling consigned livestock, in commerce, under assumed or 
fictitious names for the purpose of concealing the ownership and 
health condition of such livestock ; 


8. issuing accounts of sale which do not show the true and cor- 
rect names of the consignor-sellers of livestock sold by respondent 
in commerce; 


4, failing to advise purchasers of livestock sold by respondent, 
in commerce, that such livestock have been exposed to an infec- 
tious or communicable disease, when such is the case; and 


5. concealing from purchasers of livestock sold by respondent, 
in commerce, any information concerning the health of such live- 
stock which affects their value. 


Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in its business 
as a market agency and as a dealer subject to the Act, including 
true and correct receiving-tickets and accounts of sale. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 
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(No. 14,042) 


In re RED RIVER LIVESTOCK AUCTION, INC. P&S Docket No. 4242. 
Decided July 15, 1971. 


Misrepresentation—Brucellosis-exposed cattle—Falsifying documents— 
Suspension of registration (14 days)—Consent 


Respondent’s actions in knowingly selling cattle that had been exposed to 
brucellosis-reactor cows and concealing the fact of exposure from the 
buyers, issuing, and making parts of its records, false documents, and 
causing the falsification of stockyard records, are violations of the act 
and the regulations for which violations respondent is suspended as a 
registrant under the act for a period of 14 days, effective August 2, 1971. 

Jerome S. Ducrest for complainant. 

C. T. Sanders & Jesse J. Maynard, Kansas City, Mo., for respondent. 
Jack W. Baim, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), a complaint 
was filed charging respondent with knowingly selling cattle that 
had been exposed to brucellosis-reactor cows and concealing the 
fact of exposure from the buyers, issuing, and making parts of its 
records, false documents, and causing the falsification of stockyard 
records. Respondent filed an answer and a hearing was held. Chief 
Hearing Examiner Jack W. Bain issued a recommended decision 
to the effect that respondent had violated the act and the regula- 
tions as charged and proposed a cease and desist order and an 
order suspending respondent as a registrant under the act for a 
period of 14 days, such order to become effective on the sixth day 
after service upon respondent. Respondent filed exceptions and 
requested oral argument. Subsequently, respondent withdrew its 
request for oral argument and the exceptions and requested that 
the 14-day suspension become effective on August 2, 1971, to all 
of which complainant has consented. 


Accordingly, the Chief Hearing Examiner’s recommended de- 
cision and proposed order are adopted as the final decision and 
order herein except that the suspension of respondent as a regis- 
trant under the act shall become effective on August 2, 1971. 
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CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on November 7, 1969 by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture. Respondent was charged with knowingly 
selling cattle which had been exposed to brucellosis-reactor cows 
and concealing the fact of exposure from the buyers; issuing, and 
making parts of its records, false documents; and causing the 
falsification of stockyard records and the testing of cattle for 
brucellosis which were not eligible for such testing. 


Respondent filed an answer on December 1, 1969, questioning 
the jurisdiction of the Secretary, denying any violations, and 
requesting an oral hearing. 


A hearing was held in Alexandria, Louisiana, on March 17 and 
18, 1970, before Chief Hearing Examiner Jack W. Bain, Office of 
Hearing Examiners, United States Department of Agriculture. 
Jerome Ducrest, Office of the General Counsel of the Department, 
appeared for complainant. C. T. “Tad” Sanders and Jessie T. 
Maynard, Attorneys at Law, of Kansas City, Missouri, appeared 
for respondent. Complainant called ten witnesses and offered 26 
exhibits in evidence, of which 25 were received, objections to one 
offered having been sustained. Respondent called one witness and 
introduced two exhibits. The transcript contains 433 pages. 


After the hearing, complainant filed proposed findings, con- 
clusions, etc., on June 11, 1970 (64 pages) ; respondent filed pro- 
posed findings, etc., on July 1, 1970 (10 pages) ; and complainant 
replied on July 14, 1970 (7 pages). 


PROPOSED FINDINGS OF FACT 


1. Red River Livestock Auction, Inc., the respondent, is a cor- 
poration with its principal place of business at Coushatta, Louisi- 
ana. It is and at all times material herein was: (1) engaged in the 
business of operating the Red River Livestock Auction, Inc. stock- 
yard, a posted stockyard under the Act, at Coushatta; (2) engaged 
in the business of selling livestock on commission, and buying and 
selling livestock for its own account, in commerce; and (3) regis- 
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tered with the Secretary of Agriculture as a market agency to sell 
and as a dealer to buy and sell livestock in commerce. 


2. On April 20, 1969, the Bass Pecan Company, Lumberton, 
Mississippi (hereinafter Bass), shipped 63 cattle (42 cows and 21 
calves), in one truck load, from its Lumberton facilities to re- 
spondent for sale on a commission basis at respondent’s stockyard. 
On or about April 21, 1969, the load was received by respondent 
at its stockyard as a single, or one load, consignment-shipment. In 
accordance with its usual procedure, respondent “‘number-tagged” 
the 63 cattle shortly after they arrived at the stockyard. The 42 
cows were tagged with “barn numbers” 995 through 1,000 and 
101 through 136. 


38. Shortly after they were received but before they were sold, 
the 42 cows of Finding 2 were tested for brucellosis in accordance 
with Federal and Louisiana requirements, and 11 of the 42, those 
bearing tag-numbers 996, 998, 999, 108, 119, 123, 124, 131, 133, 
134, and 135, were determined by the tests to be brucellosis- 
reactor cows. 


4. A brucellosis-reactor animal is one whose blood reacts in a 
positive manner to an agglutination test, the accepted method of 
testing for brucellosis, the test used at public stockyards in Louisi- 
ana, and the one used in testing the Finding 2 cows and those 
in Finding 11 below. 


5. In connection with the receipt of the 63 Finding 2 cattle, 
respondent issued false and incorrect receiving-tickets (also called 
receiving-sheets and check-in slips) to conceal the ownership and 
place of origin of the brucellosis-reactor cows among the 63. In- 
stead of showing 63 cattle received from Bass, respondent issued 
receiving-tickets numbered 651 and 652 dated April 21, 1969, and 
653 undated, showing receipt of only 32 cows and 21 calves, or 
53 cattle, from Bass, shown on the tickets as “I. H. Gass”, and 
issued receiving-ticket numbered 3474, dated April 23, 1969, show- 
ing falsely that the other 10 Bass cows were received from 
“Frank-Clark Place’. The false receiving-tickets were made parts 
of respondent’s records. 


6. A brucellosis-exposed animal is an animal which has not 
reacted to a brucellosis test but came from a herd in which one 
or more animals reacted to the agglutination test, or which has 
been in a concentration of animals containing one or more brucel- 
losis-reactors for 24 hours or more, or which has been in contact 
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with a brucellosis-infected animal and has had opportunity to pick 
up the brucella organisms. 


7. Of the 42 cows in the Bass shipment (Finding 2), the 31 not 
determined to be brucellosis-reactor cows (Finding 3), were pos- 
sible carriers of brucellosis, and considered to be brucellosis- 
exposed cattle, because they came from the same herd as the 11 
brucellosis-reactors, they had been shipped in the same truck from 
Lumberton to Coushatta on April 21, and after arrival there had 
been penned with the reactors until] they were sold on April 23. 


8. After the 11 brucellosis-reactor cows in the Bass shipment 
had been barn tagged (Finding 3), and after the veterinarian who 
conducted the brucellosis tests had informed Frank Brian, presi- 
dent and operator of respondent, that the 11 were brucellosis- 
reactors, an employee of respondent, on orders from Brian, re- 
moved barn tags 998, 999, 101, 119, 123, 124, 131, 133, 134, and 135 
from nine of the 11 and one other cow, and substituted therefor 
barn tags 528 through 537. Nine of the retagged cows were bru- 
cellosis-reactors, and the other (101) was brucellosis-exposed. 


9. At the stockyard, on April 23, 1969, respondent sold the ten 
cows whose barn tags had been changed as in Finding 8, and the 
31 brucellosis-exposed cows as in Finding 7, without disclosing 
to, but concealing from, the purchasers that such cattle were bru- 
cellosis-reactor or brucellosis-exposed cattle. In connection with 
the sale of the ten whose tags had been changed, respondent issued 
(1) an account of sale falsely and incorrectly showing the cattle 
as having been sold for “Clark Place” (herd owned by respon- 
dent’s president) instead of Bass, the true consignor, and (2) its 
custodial check payable to “Frank” but sent to Bass endorsed 
“Frank” and then endorsed by Bass and deposited in the Bass 
bank account. Copies of the false account of sale and check were 
made parts of respondent’s records. 


10. At the stockyard, on April 30, 1969, respondent knowingly 
sold to various purchasers 106 cows received from Bass from the 
same herd as the 42 cows (Finding 2), without informing but 
concealing from the purchasers that the cows were brucellosis- 
exposed. 


11. About May 4 and 5, 1969, respondent received at its stock- 
yard 114 cattle from Billy Townsend for sale at the May 7, 1969, 
regular sale. Respondent issued receiving-tickets 3669 through 
3672 dated May 4, showing 85 of the 114 barn-tagged 622-706, and 
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receiving-tickets 3386 through 3388 dated May 5, showing 29 
more barn-tagged 778-806. The 114 were tested for brucellosis, 
eight of them were determined to be brucellosis-reactors, and the 
testing veterinarian made the facts known to respondent through 
its Vice President and General Manager, Joe Simpson. Respondent 
then on May 7, 1969, knowingly sold the 106 brucellosis-exposed 
cattle (the 114 Townsend cattle less the eight brucellosis-reactors) 
to various purchasers, including Vernon C. Morgan, without in- 
forming but concealing from such purchasers that the cattle were 
brucellosis-exposed. 


12. In a letter dated February 28, 1968, W. L. Holstun, Acting 
Area Supervisor, of complainant’s Memphis office, wrote respon- 
dent and other auction markets in Louisiana “‘to advise... of a 
deceptive practice that has been used to help a consignor hide the 
identity of his livestock. The practice involved a consignor using 
an assumed name for selling his livestock, endorsing the check 
using the assumed name, and cashing it at the market... . All of 
you are aware that both State and Federal agencies are working 
on the control of cholera, brucellosis and tuberculosis. In the con- 
duct of their business, it is necessary to trace livestock back to the 
original owner. As a registrant operating under the Packers and 
Stockyards Act, you are required to keep full, true and correct 
records which disclose all transactions in your business.” Sections 
of the Act and regulations, and of the Federal Trade Commission 
Act were cited. 


18. As a result of the addition to the cattle herd of Vernon C. 
Morgan, Coushatta, Louisiana, of brucellosis-exposed cattle from 
the Townsend consignment on May 7, 1969 (Finding 11), and 
from the Bass consignment on April 30, 1969 (Findings 7 and 9), 
a quarantine was placed on the Vernon C. Morgan place by the 
Louisiana Sanitary Board, Louisiana Department of Agriculture 
& Immigration, prohibiting the movement therefrom of animals 
except under conditions specified in the “Brucellosis Quarantine 
Notice.” 


14. In connection with the testing of the 42 Bass cows (Finding 
3), respondent through its President, Frank Brian, caused the 
testing veterinarian to falsify the “Livestock Auction Report” to 
show that the 42 were “negative” or brucellosis non-reactors, 
when in fact 11 of them were brucellosis-reactors. 
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PROPOSED CONCLUSIONS 


The evidence clearly supports the foregoing Findings. Respon- 
dent, in its Recommended Preliminary Statement, etc., does not 
question the facts proposed by complainant, but rests its case upon 
its assertion of no jurisdiction and no showing of willfulness. In 
this situation, it would seem superfluous and time wasting to 
further discuss the evidence or to point out which evidence sup- 
ports each Finding. If such citation is desired, reference is made 
to the citations following each of complainant’s proposed findings, 
which findings have been substantially adopted here, although the 
numbering is slightly different. 


As to jurisdiction, the following, from the first page of com- 
plainant’s reply brief, is adopted: 


“Respondent in its contentions assumes that the Acting 
Administrator in instituting this proceeding was attempting 
to enforce the “rules and regulations’ of ‘other agencies’ with 
respect to animal disease control and eradication and then 
treats such assumption as a fact... .” 


The complaint charges violations of the Packers and Stockyards 
Act and regulations thereunder, the evidence relates to such 
violations and no others, so do the Proposed Findings above, and 
so does the Proposed Order below. 


The Hearing Examiner is still of the opinion, as stated at page 
13 of the hearing transcript, that this is purely a proceeding 
under the Packers and Stockyards Act, and that the fact that bru- 
cellosis may be involved does not make it an attempted proceeding 
under any other statute or regulation. The suggestion that, for 
example, false entries in records of a registrant under the Act 
are no longer violations of the Act because the false entries relate 
to manipulations of records of brucellosis tests, etc., resulting in 
concealment from purchasers that they were buying brucellosis- 
exposed cattle, seems so absurd that it requires no long discussion. 
No evidence, authority, nor argument has been presented to alter 
this opinion. The ruling that this was from the beginning and still 
is a proceeding under the Packers and Stockyards Act is affirmed. 
In other words, there was jurisdiction to issue the complaint and 
to hold a hearing on it and there remains jurisdiction to proceed 
further in the usual manner. Cf. In re Associated Veterinarians, 
3 A.D. 7 (1944) ; Googins & Williams v. Central Live Stock Com- 
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mission Company, 12 A.D. 1268 (1953); In re L. Ray Webb, 22 
A.D. 547 (1963). 


As to willfulness, prohibited action is willful if done intention- 
ally or with careless disregard of statutory requirements. In re 
Benedict K. Goodman, 18 A.D. 1121 (1959) ; affirmed Goodman v. 
Benson, 286 F. 2d 896, 20 A.D. 159 (C.A. 7, 1961). Certainly 
respondent’s switching of tags, selling diseased cattle without 
mentioning the disease, changing records of cattle testing, falsify- 
ing records of cattle origin (including a herd owned by its presi- 
dent), etc., cannot be classified as anything but intentional. Its 
claim that its violations were not willful is not well taken. 


The record fully justifies the order suggested by complainant, 
and it is proposed below. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


1. issuing stockyard livestock receiving-sheets, receiving-tickets, 
or other documents in connection with the receiving and handling 
of livestock, in commerce, which do not show correctly the true 
nature and details of such operations; 


2. selling consigned livestock, in commerce, under assumed or 
fictitious names for the purpose of concealing the ownership and 
health condition of such livestock; 


3. issuing accounts of sale which do not show the true and cor- 
rect names of the consignor-sellers of livestock sold by respondent 
in commerce; 


4. failing to advise purchasers of livestock sold by respondent, 
in commerce, that such livestock have been exposed to an infec- 
tious or communicable disease, when such is the case; 


5. concealing from purchasers of livestock sold by respondent, 
in commerce, any information concerning the health of such live- 
stock which affects the value of the livestock; and 


6. falsifying, or causing to be falsified, records required to be 
kept by respondent in connection with its sales operations, in 
commerce. 


Respondent shall keep accounts, records, and memoranda that 
fully and correctly disclose all transactions involved in its business 
as a market agency and as a dealer subject to the Act, including 


a SS. @& 
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true and correct receiving-sheets, receiving-tickets and accounts of 
sale. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,043) 


WILLIAM G. “BILL” EDWARDS v. GREAT FALLS LIVESTOCK MARKET 
CENTER. P&S Docket No. 4401. Decided July 15, 1971. 


Representations—Reliance upon veterinarian’s certifications— 
Timely complaint—Dismissal 


Where representations by the auctioneer and the livestock company were 
based on pregnancy tests certification by a veterinarian who certified 
that the cows would be early calvers (that is, the cows would calve on or 
before May 15 of that year), respondent had a right to rely on these 
tests and thereby exercised reasonable care in accepting the accuracy of 
such representations. Accordingly, complainant has failed to prove an 
unfair practice on the part of respondent in connection with the cows 
that calved at a later date, and the complaint, which was timely filed, 
is dismissed. 


Charles L. Jacobson, Conrad, Mont., for complainant. 
C. T. Sanders & Jesse J. Maynard, Kansas City, Mo., for respondent. 
Alton G. Gaskill, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act of 1921, as amended (7 U.S.C. 181, et seq.), hereinafter 
referred to as the Act. The proceeding was instituted by an in- 
formal complaint dated June 1, 1970, and received by the Packers 
and Stockyards Administration on June 3, 1970, and by formal 
complaint received on August 17, 1970, in which complainant 
seeks reparation in the amount of $1,500.00, alleging that he was 
damaged in such amount as a result of misrepresentations made 
by respondent when he purchased 25 cows at an auction sale held 
by Great Falls Livestock Market Center on February 17, 1970. 
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Complainant alleges the cows were represented to be pregnancy 
tested as early calvers, but eleven of them proved to be late calvers. 


A copy of the complaint and a copy of the investigation report, 
prepared by the Packers and Stockyards Administration of the 
Department and filed in this proceeding pursuant to section 202.40 
of the Rules of Practice (9 CFR 202.40), were served on respon- 
dent on October 15, 1970. A copy of the investigation report was 
served on the Complainant on October 19, 1970. 


Respondent filed a Motion and Answer to the Complaint in 
which the respondent moved for a dismissal on the grounds that 
the action was not filed within the 90 days after the cause of 
action accrued, and secondly that the transaction does not fall 
under any of the provisions of the Packers and Stockyards Act. 
It further denies the allegations in the Complaint and requests 
oral hearing, which was held in Great Falls, Montana, on March 
1, 1971. Alton G. Gaskill, Office of the General Counsel, U. S. 
Department of Agriculture, was presiding officer. Complainant 
was represented by Charles L. Jacobson, Attorney at Law, Conrad, 
Montana. Respondent was represented by C. T. “Tad” Sanders, 
Attorney at Law, Kansas City, Missouri. William G. Edwards, 
Tom Pettapize and Donald Hogan testified for Complainant and 
Gus Gusteson and Donald Hogan testified for Respondent. 


Suggested Findings of Fact, Conclusions and Order, as well as 
a brief was filed by the respondent. 


FINDINGS OF FACT 


1. Complainant, William G. Edwards, is an individual who owns 
and operates a ranch near Conrad, Montana. 


2. Respondent, Great Falls Livestock Market Center, is a corpo- 
ration, and is now and was at all times material herein engaged 
in the business of a dealer and market agency, registered with the 
Secretary of Agriculture to buy and sell livestock in commerce for 
its own account and to sell livestock on a commission basis at the 
Great Falls Livestock Market Center stockyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard. 


8. On February 17, 1970, and in the regular course of conduct- 
ing its livestock market business at the stockyard, respondent 
received and sold on consignment at auction 18 head of stocker 
cows for Clair Robertson, which were accompanied by a veteri- 
narian’s certificate that such veterinarian, Car] Berryman, D.V.M., 
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had pregnancy tested the cows and said the cows were to calf 
before May 15, and the cows were so ear-tagged for identification. 


4. The complainant authorized one Tom Pettapize to purchase 
stock cows for him at the respondent’s stockyard on February 17, 
1970. In the course of sale of consigned cattle, Mr. Pettapize bid 
on and purchased a total of 25 cows for the complainant. These 
included twelve of the Clair Robertson consignment which were 
purchased at $257.50 per head. 


5. At the auction sale, the auctioneer, at the direction of re- 
spondent’s President, acting as ringman, stated that these cows 
were “early calvers, calving right now.” The cows were ear-tagged 
to indicate that they were pregnancy tested and were early calvers. 
The evidence indicates that it was understood by all that these 
words would mean that the cows would have their calves not later 
than May 15. 


6. The representations made were substantially those made by 
the certificate of pregnancy testing and ear-tagging made by Dr. 
Berryman. 


7. Of the 12 cows purchased from the Clair Robertson consign- 
ment by the complainant, one cow aborted and 11 calved later than 
May 15 and some as late as early July. The complainant sold the 
earlier calves at the same time he sold the later calves from the 11 
cows and he realized $60.00 less on the 11 late calves, for a total 
loss of $660.00. Of the 12 cows, six were sold at about $200.00 each 
and would have been worth $70.00 more if they could have been 
sold as early calvers. 


8. The complainant filed a letter with the U.S. Department of 
Agriculture dated June 1, 1970, which was received June 3, 1970, 
wherein the complainant briefly states the facts upon which the 
cause of action is based. A formal complaint was filed on August 
17, 1970, stating the same facts as alleged in the formal complaint 
and further alleging specific items of damage. 


CONCLUSIONS 


In order to confer jurisdiction upon the Secretary of Agricul- 
ture to consider a claim for reparation, the complainant must file, 
pursuant to Section 309 (a) of the Act and Section 202.3 (a) (1) 
of the Rules of Practice, a written petition, within 90 days after 
the cause of action accrues, which briefly states the facts upon 
which the cause of action is based. Hygrade Food Products v. 
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H. L. Sparks and Company, 18 A.D. 248 (1959); D. M. Logan v. 
Bloomfield Livestock Auction, 23 A.D. 1481 (1964). Since the 
earliest time at which the complainant would have known that the 
cows would not deliver on time would have been May 15, 1970, 
that is the date the statute would start to run. The tolling of the 
statute may be accomplished by the filing of an informal complaint 
as long as the complaint meets the requirement of Section 309 (a) 
of the Act. The informal complaint filed on June 1 relates to the 
same transaction as the formal complaint and on which the accrual 
of the action was May 15. It is clear that the complaint was filed 
within the 90 days of the accrual of the cause of action alleged 
therein, and accordingly, the Motion to Dismiss is denied. 


Clair Robertson consigned to respondent the 12 cows in question 
in this case and they were sold at a normal auction sale at respon- 
dent’s stockyard. At the auction, the auctioneer, an agent of the 
respondent, represented the cows to be “early calvers, calving 
right now,” which in the trade indicates that the cows would calve 
on or before May 15 that year. These representations were pur- 
suant to the instructions of the officers of the respondent. The 
representations were not true in all respects. 


It is an unjust practice in violation of the act on the part of the 
respondent to have caused the sale of livestock based on false 
representations made by the auctioneer at the time of the sale 
unless the respondent had made reasonable inquiry as to the truth 
of the representations. The respondent was unaware that the rep- 
resentations were not true, nor did it have any reason to believe 
them to be otherwise. It was proven by the testimony that the 
representations by the auctioneer and the livestock company were 
based on pregnancy tests certification by Dr. Berryman which 
certified that the cows would be early calvers. Respondent had a 
right to rely on these tests, and thereby exercised reasonable care 
in accepting the accuracy of such representations. See, Werner v. 
Hetner, 7 A.D. 284 (1948) ; and Pendery v. Ragland, 23 A.D. 620 
(1964). Accordingly, we conclude that the complainant has failed 
to meet the burden of proof with respect to establishing an unfair 
practice on the part of respondent in connection with the trans- 
actions and that the complaint should be dismissed. 


ORDER 
The Complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 14,044) 


CHESTER V. DAVIS v. WESTERN MARKETING CORPORATION and 
GILBERT R. SMYTH. P&S Docket No. 4362. Decided July 15, 
1971. 


Failure to deliver—Downpayment—Expenses 


Where respondent Western Marketing Corporation has had the use of com- 
plainant’s downpayment, said respondent is ordered to refund to com- 
plainant the amount of the downpayment, plus interest. 


Partnership—Failure to establish—Dismissal 


Where complainant failed to establish that respondent Smyth was a partner 
in the transactions, the complaint as to this respondent is dismissed. 
Complainant pro se. 


Milton Berger, Denver, Colorado, for respondent Western Marketing 
Corporation. 


Charles W. Kreager, Sterling, Colorado, for respondent Gilbert R. Smyth. 
John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). Complainant 
filed an informal reparation complaint on April 16, 1970, in the 
form of an affidavit relating to an agreement which he entered into 
on February 10, 1970 with Gilbert R. Smyth of the Western 
Marketing Corporation, Julesburg, Colorado. On May 19, 1970, 
complainant filed a formal complaint against Western Marketing 
Corporation, again fixing the date of the transaction as February 
10, 1970. On June 9, 1970, the formal complaint was amended by 
the complainant to add the name of Gilbert R. Smyth as an in- 
dividual respondent and to change the date of the transaction as 
April 15, 1970. The amended complaint alleged that on February 
10, 1970, complainant had entered into an agreement with the 
Western Marketing Corporation, acting through its authorized 
agent, Gilbert R. Smyth, for the purchase and sale of 100 head of 
heifers to be delivered on April 15, 1970; that $1,000.00 had been 
paid down by the complainant on the agreement; that respondent 
failed and refused to deliver the livestock in accordance with the 
agreement; and that as a result thereof the complainant suffered 
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damages of $1,000.00 for the down payment, $118.80 for truck 
expense on April 15, 1970, when the refusal to deliver occurred, 
$50.00 expense of a trip to Denver, $1,947.00 loss of gain (4-15-70 
to 5-7-70 based on 214 lbs. per day per head at $35.00 per cwt. for 
22 days), and $500.00 attorney fees, making a total reparation 
claim of $3,615.80. 


Copies of the formal amended complaint and of the investiga- 
tion report, prepared by the Packers and Stockyards Administra- 
tion of this Department and filed in this proceeding pursuant to 
Section 202.40 of the Rules of Practice (9 C.F.R. 202.40), were 
served on the respondents on July 27, 1970, and a copy of the 
investigation report was served on the complainant on July 28, 
1970. 


Respondent Western Marketing Corporation filed an answer 
alleging that Gilbert R. Smyth was a partner with it in connection 
with this transaction; admitting that it received the down pay- 
ment; alleging that complainant had been informed that it would 
be unable to complete the contract; and that respondent did offer 
to return the down payment of $1,000.00. 


Respondent Gilbert R. Smyth filed an answer stating that the 
purchase and sale agreement had been entered into by the Western 
Marketing Corporation, acting through its authorized agent; that 
the down payment had been made to Western Marketing Corpora- 
tion; and that the complainant appeared at the Smyth ranch on 
April 15, 1970, with a livestock truck to receive the livestock. This 
respondent also alleged that he had notified complainant that he 
was no longer associated with the Western Marketing Corpora- 
tion; that he had notified complainant that he should obtain 4 
return of his down payment from Western Marketing Corpora- 
tion; that complainant had been notified that the corporation had 
no cattle at the Smyth ranch for delivery to the complainant on 
April 15, 1970; and that the procurement of a truck was an 
exercise in futility and a failure of the complainant to mitigate his 
damages. 


Both respondents requested an oral hearing. Copies of the 
answers of the respondents were served on the complainant and 
the answer of each respondent was also served on the other 
respondent. 


An oral hearing was held in Denver, Colorado, on March 17, 
1971. John C. Banks of the Office of the General Counsel of the 
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Department served as Presiding Officer. The complainant appeared 
pro se. Respondent Western Marketing Corporation appeared by 
Milton Berger, Attorney at Law, Denver, Colorado, and respon- 
dent Gilbert R. Smyth appeared by Charles W. Kreager, Attorney 
at Law, Sterling, Colorado. The complainant and Gilbert R. Smyth 
testified. A brief was filed by respondent Gilbert R. Smyth. 


FINDINGS OF FACT 


1. Respondent Western Marketing Corporation, of Julesberg, 
Colorado, was at all times material herein engaged in the business 
of buying and selling livestock in commerce for its own account, 
with principal place of business in Crook, Colorado. This respon- 
dent is registered as a dealer under the Act. 


2. On or about February 10, 1070, the respondent Western 
Marketing Corporation through its agent, Gilbert R. Smyth, 
entered into a written agreement to sell to the complainant for 
delivery on or about April 15, 1970, 100 black white-face heifers 
to weigh about 400 pounds, at a price of $35.50 per cwt., but the 
price was to vary according to weight and 30¢ was to be added 
to the price for every 10 pounds under 400 pounds and 30¢ was to 
be subtracted from the price for every 10 pounds over 400 pounds. 


3. Complainant paid to the Western Marketing Corporation a 
down payment of $1,000.00 on February 10, 1970. 


4. Complainant had a truck at the Smyth ranch on April 15, 
1970, ready to accept delivery of the cattle purchased, but no 
delivery was made. 


5. Respondent Gilbert R. Smyth obtained 100 black white-face 
heifers, choice grade, and deilvered them to the complainant on 
May 13, 1970. 


6. Complainant’s down payment of $1,000.00 has not been 
returned to him. 


7. The complaint was filed within ninety days of the accrual of 
the cause of action, which was the date of delivery, i.e., April 15, 
1970. 


CONCLUSIONS 


The evidence is unclear as to whether the respondents were 
partners in connection with the transaction or whether Smyth 
was merely an agent for a disclosed principal. On the one hand 
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there was some indication that the two respondents had an ar- 
rangement whereby they would purchase and sell cattle, with the 
Western Marketing Corporation furnishing the capital, Gilbert R. 
Smyth keeping the cattle on his ranch, until they were sold and 
delivered, and a sharing of the profits. There was no evidence as 
to whom would bear any losses. On the other hand complainant 
referred to Gilbert R. Smyth as the agent of Western Marketing 
Corporation in his complaint and in his testimony. The contract 
was signed “Western Marketing Corporation, Seller, by Gilbert 
R. Smyth.” The check was made payable to Western Marketing 
Corporation. The check was delivered to Gilbert R. Smyth and he 
immediately, and in the presence of the complainant, handed the 
check to George Rudel, the president of Western Marketing Cor- 
poration. The formal complaint in this action was filed on May 19, 
1970, just six days after Smyth delivered heifers to the complain- 
ant on May 138, 1970, naming only Western, and only later was 
the reparation complaint amended to add Gilbert R. Smyth as 
respondent on June 9, 1970. 


Under these circumstances, it must be concluded that complain- 
ant has failed to establish that Smyth was a partner in the trans- 
action, only that he was an agent for a disclosed principal and 
as such is not individually liable, there being no agreement or 
understanding that Smyth would be personally liable. See John W. 
Torpey v. Nebraska Order Buyers, 30 A.D. 207, 208 (1971). Pearl 
City Sale Barn v. Groth, 23 A.D. 315 (1964) ; Stanton Brunson v. 
Inland Empire Livestock Company, 23 A.D. 467 (1964); Krok- 
strom v. Clark, 27 A.D. 353 (1968). The complaint should there- 
fore be dismissed as to Gilbert R. Smyth. 


The failure to deliver cattle purchased constitutes an unjust ang 
unreasonable practice in violation of the Act. Rielly v. Steele- 
Siman and Company, 11 A.D. 584 (1953) ; Moffitt v. Widdess, 20 
A.D. 12384 (1961). See also, Bob Loggins, et al., 29 A.D. 1155 
(1970). The usual measure of damages in such cases is the dif- 
ference between the market value at the time of the breach and 
the contract price. Willman v. Alver, 252 F. 2d 895; Entz v. 
Frank Standish Company, 22 A.D. 248 (1963). No evidence was 
introduced as to market value and the complainant based his claim 
upon an estimate of the loss of gain in weight. Such a loss is 
remote, speculative and contingent and may not be recovered. 
Rielly v. Steele-Siman and Company, 11 A.D. 584 (1952). 
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Although the complainant stated that he had never definitely 
been told that the cattle purchased would not be available for 
pickup on April 15, 1970, the record indicates that he should have 
known that it was very doubtful if the delivery would be made and 
he could have made further inquiry before hiring a truck to drive 
118 miles. This trucking expense is therefore not allowed. Other 
expenses of travel are not recoverable in a reparation proceeding. 
Stanton Brunson v. Inland Empire Livsetock Company, 23 A.D. 
467 (1964) ; Newby v. Pat Egan Dairy, 23 A.D. 105 (1964). Like- 
wise, attorney fees cannot be recovered. Olinger v. Nobles, 22 A.D. 
224 (1963) ; Umbarger v. Gillogly, 6 A.D. 760 (1947). 


The respondent Western Marketing Corporation has had the use 
of the complainant’s down payment and has made no effort to 
return the money. It should therefore refund the down payment 
plus interest. 


ORDER 


Within thirty days from the date hereof the respondent Western 
Marketing Corporation shall pay to the complainant, as repara- 
tion, the sum of $1,000.00, plus interest thereon at the rate of 8% 
per annum from May 1, 1970, until paid. 


The complaint is dismissed as to the respondent Gilbert R. 
Smyth. 


Copies hereof shall be served on the parties. 


(No. 14,045) 


In re NORMAN GIBSON. P&S Docket No. 3385. Decided July 20, 
1971. 


Suspension terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on November 30, 1964, suspending 
respondent as a registrant under the Act for a period of 30 days 
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and thereafter until respondent demonstrates that he is no longer 
insolvent. Complainant has now recommended that a supplemental 
order be issued terminating the suspension of respondent as a 
registrant under the Act since the 30 day period has now run and 
respondent has demonstrated that he is no longer insolvent. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of November 30, 1964, is hereby terminated. 
Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


(No. 14,046) 


In re LOEB & GOTTFRIED, INC., and ROBERT LOEB. P&S Docket No. 
4481. Decided July 20, 1971. 


Packer—Failure to pay—Cease and desist order as to corporate 
respondent—Consent 


The corporate respondent consented to the issuance of an order requiring it 
to cease and desist from failing to pay, when due, the full purchase price 
of livestock purchased in commerce and issuing insufficient funds checks 
or drafts in payment of such livestock. The individual respondent herein 
has requested an oral hearing; consequently, nothing herein shall be 
deemed applicable to respondent Robert Loeb. 


Kenneth H. Vail for complainant. 
Feibelman, Friedman, Britton & Stettin, Miami, Fla., for respondent 
Loeb & Gottfried, Inc. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on April 28, 1971, and 
amended on June 8, 1971, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that respondents have wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). 


On July 7, 1971, respondent Loeb & Gottfried, Inc., filed an 
answer in which it admits the jurisdictional allegations of the 
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complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint. 
Complainant has recommended that the order consented to by 
respondent Loeb & Gottfried, Inc., be issued. 


On June 9, 1971, respondent Robert Loeb filed an answer in 
which he admits certain allegations, denies other allegations, and 
requests an oral hearing. Consequently, nothing herein shall be 
deemed applicable to respondent Robert Loeb, and the findings of 
fact and conclusions are based only upon the allegations of the 
complaint insofar as they apply to respondent Loeb & Gottfried, 
Inc. 


FINDINGS OF FACT 


1. (a) Loeb & Gottfried, Inc., hereinafter referred to as the 
corporate respondent, is a corporation with its principal place of 
business located at 6239 New Kings Road, Jacksonville, Florida 
32201. 


(b) The corporate respondent, at all times material herein, 
was 


(1) Engaged in the business of buying livestock in com- 
merce for purposes of slaughter, and of manufacturing meats and 
meat food products for sale and shipment in commerce, and 


(2) A packer within the meaning and subject to the 
provisions of the Act. 


2. The corporate respondent, in connection with its operations 
as a packer, during the period from January 4, 1971, through 
January 18, 1971, in eight separate transactions as set forth in 
paragraph II of the amended complaint, purchased livestock in 
commerce, and in purported payment therefor issued drafts and 
failed to honor such drafts when presented for payment. 


3. (a) The corporate respondent, in connection with its opera- 
tions as a packer, during the period from January 4, 1971, 
through January 28, 1971, in 15 separate transactions as set forth 
in paragraph III of the amended complaint, and in divers other 
transactions, purchased livestock in commerce and failed to pay 
the full purchase price for such livestock. 
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(b) As of February 11, 1971, there remained unpaid by the 
corporate respondent a total of $440,337.19 for such livestock 
purchases. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
the corporate respondent has violated section 202(a) of the Act 
(7 U.S.C. 192(a)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
the corporate respondent has violated section 202(a) of the Act, 
supra, and section 201.43(b) of the regulations (9 CFR 201.43 
(b)). 


Inasmuch as the corporate respondent has consented to the 
issuance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


The corporate respondent, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with the corporate respondent’s operations as a packer, 
shall cease and desist from: 


1. failing to pay, when due, the full purchase price for livestock 
purchased in commerce; and 


2. issuing checks or drafts in payment for livestock purchased 
in commerce without maintaining sufficient funds on deposit in 
the bank account on which they are drawn to pay such checks or 
drafts when presented for payment. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 14,047) 


TRI-STATE STOCK YARDS, INC. v. E. T. FRANK. P&S Docket No. 
4404. Decided July 21, 1971. 


Death of animal in holding pen—Handling—Title— 
Refusal to pay—Liability 
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Where the steer in issue appeared to have no defects at the time of sale to 
respondent, the cause of death was not proved, there was no express 
warranty as to condition, and where complainant furnished adequate 
and reasonable stockyard service in its handling of the animal, respon- 
dent is liable to complainant for the purchase price thereof. 


Complainant and respondent pro se. 
Michael L. Cruse, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act of 1921, as amended (7 U.S.C. 181, et seq.). It is alleged 
in a Complaint filed on September 15, 1970, by Tri-State Stock 
Yards, Inc., that the respondent E. T. Frank purchased 103 head 
of livestock from the complainant at the weekly auction sale con- 
ducted on Thursday, July 30, 1970, at the complainant’s stockyard 
in Greenville, Mississippi; and that after the sale, the respondent 
E. T. Frank, finding one of the 103 head of livestock dead, paid 
for only 102 of the cattle, leaving an unpaid balance of $187.32. 
This amount is the alleged unpaid balance for animal no. 363, a 
Charolais steer, weight of 509 pounds, auctioned at a price of 
$31.75/cwt. 


A copy of the Complaint and a copy of the Investigation Report, 
prepared by the Packers and Stockyards Administration and filed 
in this proceeding pursuant to Section 202.40 of the Rules of Prac- 
tice (9 C.F.R. 202.40), were served upon the respondent on 
October 11, 1970. The complainant was served with a copy of the 
Investigation Report on the same date. 


The respondent filed an Answer on October 26, 1970, stating 
that the steer in issue was not in his custody at the time the 
animal died, and that negligence on the part of the complainant 
and its employees due to improper handling caused the loss of the 
steer. The respondent’s Answer was served on the complainant 
on November 7, 1970, and an oral hearing was requested by the 
complainant on November 17, 1970. 


An oral hearing was held in Greenville, Mississippi, on Febru- 
ary 2, 1971, before Michael L. Cruse, Office of the General Counsel, 
United States Department of Agriculture, acting as presiding 
officer. Neither of the parties were represented by counsel, nor did 
any party file a brief or proposed Findings of Fact, Conclusions 
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and Order. The complainant appeared by its president, treasurer 
and general manager, H. E. (Buddy) Graves, who testified in 
behalf of the complainant. Respondent E. T. Frank appeared pro 
se and testified in his own behalf. No exhibits were offered in evi- 
dence by either of the parties. 


FINDINGS OF FACT 


1. The complainant, Tri-State Stock Yards, Inc., a corporation, 
is now and was at all times material herein, engaged in the busi- 
ness of a market agency, and dealer (support buying only), regis- 
tered with the Secretary of Agriculture to buy and sell on a com- 
mission basis and to buy and sell for support buying at the Tri- 
State Stock Yards, Inc. stockyard, a posted stockyard under the 
Act. 


2. Respondent E. T. Frank, an individual, is now and was at all 
times material herein, engaged in the business of buying and 
selling livestock in commerce for his own account and is registered 
with the Secretary of Agriculture as a dealer. 


3. On July 30, 1970, during the regular weekly auction at the 
Stockyard, the complainant sold, between 2:00 and 3:00 p.m., a 
Charolais steer, tag no. 363, weighing some 509 pounds, at a 
purchase price of $31.75/cwt, totaling $187.82 through its auction 
to the respondent E. T. Frank. After the purchase of the steer by 
the respondent, the steer was driven by the complainant’s em- 
ployees from the auction ring to a holding pen assigned to the 
respondent, where it was to be held until being picked up by the 
respondent. Later, and on the same day, the respondent purchased 
additional livestock at the auction sale, and a portion of these 
animals were placed in the same pen as the steer now in issue. 


4. At approximately 8:00 p.m. the evening of July 30, 1970, the 
respondent’s trucker arrived at the stockyard to load the cattle 
purchased by the respondent on that date, totaling some 103 head. 
The steer in issue in these reparation proceedings was found to be 
dead. The trucker did not attempt to load the dead animal, but left 
it on the premises of the complainant for disposal. 


5. The steer showed no visible defects or unsaleable condition 
when it was driven through the auction ring, with perhaps the 
exception of a small amount of blood being visible around its nose. 
There was no evidence of the cause of this blood, other than the 
possibility of the steer having bumped into a gate or truck prior 
to, or while being delivered to, the stockyard. The steer was one of 
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a consignment of 160 head of livestock owned by a third party, a 
Mr. Rich. Neither the complainant nor the respondent observed 
any visible defect or unmerchantable condition with respect to the 
steer in issue when handled through the auction ring, and there 
was competitive bidding by other buyers before the steer’s sale 
to the respondent at the highest bid of $31.75/cwt. 


6. The temperature on the day in question, July 30, 1970, was 
approximately 95°, and the steer was yarded in an uncovered 
holding pen along with the remainder of the respondent’s pur- 
chased cattle. 


7. There were 1016 head of cattle sold at auction on the day in 
question, and this was only one known death. 


8. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


It is undisputed that the complainant sold 103 head of livestock 
to the respondent at the weekly auction sale at the stockyard on 
July 30, 1970, and that at approximately 8:00 p.m. that same 
evening, the steer in question was reported to be dead in the 
holding pen. It is undisputed that the steer was apparently 
healthy, with no observable defects at the time of its purchase, 
perhaps with the exception of a small amount of blood visible 
around its nose. The respondent at one time in his sworn testi- 
mony stated that the steer was wild and unruly and that blood 
was visible around its nose when it entered the ring. However, 
Frank later stated that he did not notice any blood around the 
steer’s nose. The respondent has alleged that the complainant, 
through its employees, was negligent in its handling of the 
steer in question by having had trouble cutting the steer from 
the herd of 160 cattle sent to the stockyard on consignment by a 
third party. However, the testimony of the complainant, which 
was undisputed by the respondent, related that the actual “cutting 
of the steer out of the holding pen from among the other cattle 
took only about a half a second, and all you had to do was let him 
by the gate.” Mr. Graves testified that he remembered this steer 
in particular, and both parties stated that it was not obvious to 
them that this was a wild, unruly steer, nor were there any ob- 
vious defect or injury to the steer. It appears that the same yard 
crew handled all 1016 cattle auctioned on the day in question, and 
they were all handled in the same manner. 
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The failure to accept and pay for livestock purchased has been 
held to be an unjust and unreasonable practice in violation of Sec- 
tion 307 of the Act (7 U.S.C. 208). Northwest Cattle Co. v. Iowa 
City Sales Co., 14 A.D. 276 (1955). However, failure to pay for 
livestock purchased is not a per se violation of section 307; it is a 
violation only if the failure to pay is without justification. Jn re 
A. C. Berry and Dan O'Neill, 15 A.D. 1111 (1956). Accordingly, 
respondent Frank has the burden of proving that he was justified 
in refusing to pay for the animal he purchased. See Cassidy Com’n 
Co. v. Carson Livestock Com’n Co., 20 A.D. 201 (1961), stating 
that in the absence of substantial evidence tending to show that 
the dead steer was unmerchantable at the time of delivery, it is 
concluded that the respondent has failed to sustain its burden of 
showing that the steer was “unmerchantable” when it went 
through the ring. 


One of the issues raised at the hearing was whether the re- 
spondent held the title to the steer at the time of its death. It has 
been held that where there is no express warranty made by a 
stockyard as to the condition of an animal, and the animal dies 
after the title has passed to the respondent, the respondent bears 
the risk of loss. Miles City Livestock Auction Co. v. Luther Jones, 
22 A.D. 154 (1968). See also Herzog v. Jarvis and Randall, 29 
A.D. 694 (1970), which states that absent fraud, misrepresenta- 
tion, concealment or express warranty, once a sale is consum- 
mated, the title passes, and with it the risk of loss. 


The evidence shows that the animal in question was apparently 
sound and free of defects when sold and kept in the custody of 
the stockyard company, and that the animal died while still in the 
custody of the stockyard company, thereby raising the question 
as to whether the complainant exercised due care in the handling 
of the animal. 9 C.F.R. §201.82 states that ‘““Each stockyard owner, 
packer, market agency or dealer, in connection with transactions 
in which another person has an interest shall exercise reasonable 
care and promptness in respect to yarding, feeding, watering, 
weighing, or otherwise handling livestock to prevent .. . injury, 
death, or other avoidable loss.” 


The stockyard company denies any mishandling of the animal 
and negligence on the part of its employees. The evidence shows 
that it was hot the day of the sale, but the heat apparently did 
not affect the other 1015 animals held in the same type of pens 
and sold through the auction. It is true that where a stockyard 
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company knows that cattle in holding pens are in distress from 
overheating, the company is under a duty to relieve this distress, 
and any inaction or failure to ascertain the condition of cattle in 
holding pens under such circumstances, constitutes a lack of 
reasonable and ordinary care, and a breach of its duty to render 
reasonable stockyard services. Illinois Packing Co. v. Union Stock- 
yards and Transit Co., 16 A.D. 305 (1957). However, the record 
in this hearing does not support a conclusion that the heat on this 
particular day caused the animal in question to be in distress, or 
to die as a result of that heat, nor was there any showing that the 
complainant was negligent in any manner, since there was no 
evidence establishing that the steer appeared hot while being 
auctioned to several prospective bidders. Moreover, there was no 
evidence that the holding pen in which the steer was placed was 
not ample in size, or had adequate watering facilities, but merely 
that it was uncovered as are the majority of the complainant’s 
holding pens. 


It has been held that where a steer was probably sick when 
bought by a complainant, the only symptom of its sickness being 
a dullness of its eyes, and such a symptom was only discernible 
upon a very close examination of the animal, the steer’s sickness 
was a latent defect; and, therefore, one cannot reasonably find 
that a stockyard was negligent in failing to discover it. Therefore, 
the non-disclosure of the steer’s illness at the auction sale cannot 
be deemed a failure to render reasonable stockyard services, and 
the sale was final, although the animal later died. Davis v. Ft. 
Worth Stock Yard, 26 A.D. 622 (1967). Also, it has been held that 
where no evidence was entered to show that an animal’s illness 
was a result of the stockyard owner’s, failure to render reasonable 
stockyard service, there can be no liability on the part of the 
stockyard. Carl E. Johnson v. Haas Livestock Commission Co., 
Inc., 6 A.D. 324 (1947). There was no evidence submitted in the 
hearing of this case to indicate that the complainant was negligent 
in any manner, other than the respondent’s “belief” that the ani- 
mal had been run while being handled, and that the complainant 
knew of such mismanagement and failed to announce it at the 
auction. However, there was no evidence entered to prove this 
belief to be true. It does, however, appear the steer in question 
was perhaps unruly, as were the majority of the 160 cattle con- 
tained in the particular consignment from which the steer came, 
but there was no showing that the steer in question was mis- 
handled, nor that the complainant knew of any defect and failed to 
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advise the prospective bidders of the same. Also, it is noted that 
none of the other cattle in that particular consignment died due 
to heat distress, or due to any other cause. 


Relative to the practice of yarding a number of cattle in an 
uncovered pen during seasonably hot weather, this practice can, 
under certain circumstances, be an unreasonable practice. How- 
ever, there is little evidence with respect thereto, and such a prac- 
tice is the routine at the complainant’s stockyard and was known 
to the respondent before the purchase of the animal. Furthermore, 
the respondent did not request that the steer in question be held 
in a covered pen, apparently because he was not aware of any 
defect of the animal. Neither the complainant, respondent, or 
assumably unsuccessful bidders were aware of any debilitating 
injury or sickness of the steer. 


The steer may have died by reason of any number of causes, 
since no post mortem was had, and the cause of death was not 
proved. The steer appeared to have no defects at the time of its 
sale to respondent, and the evidence submitted by the stockyard 
company proved that it was not guilty of negligence in handling 
of this animal, and that it furnished adequate and reasonable 
stockyard service. Accordingly, it must be concluded that no viola- 
tion of the act was committed by the stockyard company in con- 
nection with the handling of the steer that died. Rocha v. Calif. 
Farm Bureau Mktg. Assoc., 21 A.D. 1100 (1962) ; see also, Farris 
v. Daniels, 18 A.D. 806, (1959); Groe v. Nielsen et al., 22 A.D. 
875 (1963). 


ORDER 


Respondent E. T. Frank shall pay the complainant Tri-State 
Stock Yard, Inc., within 30 days from the date hereof the sum of 
$187.32, with interest thereon at the rate of 8% per annum from 
August 1, 1970. 


Copies hereof shall be served on the parties. 


(No. 14,048) 


In re WYOMING BEEF PACKERS. P&S Docket No. 4463. Decided 
July 26, 1971. 
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Packer—Failure to pay—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay for livestock 
purchased in commerce for slaughter and issuing insufficient funds 
checks in purported payment therefor. 


James E. Andrews for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent, a packer under 
the act, failed to file an answer to the complaint charging it with 
failing to pay for livestock purchased for slaughter and issuing 
insufficient funds checks in purported payment therefor. Chief 
Hearing Examiner Jack W. Bain issued a recommended decision 
based upon the default and proposed an order requiring respon- 
dent to cease and desist from the violations found. Respondent did 
not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein 


except that the provision for an effective date of the order is 
deleted. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a Complaint filed on March 19, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The Respondent, of Casper, Wyoming, was 
charged with failing to pay for livestock purchased for slaughter 
and issuing insufficient funds checks in purported payment there- 
for. 


Copies of the Complaint and the Rules of Practice were served 
on Respondent on March 23, 1971. Respondent was notified in 
writing that an answer should be filed within 20 days, and that 
failure to file an answer denying the allegations of the Complaint 
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and requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. No answer has been filed. 


On May 7, 1971, Complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack W. 
Bain, to whom the proceeding had been assigned, issued a recom- 
mended decision on June 15, 1971, without further investigation 
or hearing, pursuant to Section 202.9(c) of the Rules of Practice 
(9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. The Respondent, Wyoming Beef Packers, is a Wyoming cor- 
poration whose address and principal place of business is P. O. 
Drawer 2569, Casper, Wyoming, 82601. At all times material 
herein it was, and is, engaged in the business of buying livestock 
in commerce for purposes of slaughter, and a packer within the 
meaning of the Act. 


2. During the period November 23 through December 22, 1970, 
in 17 different transactions, Respondent purchased in connection 
with its operations as a packer 325 head of livestock for slaughter 
from H. A. True, Jr., Casper, Wyoming; Ed Greenwalt, Lingle, 
Wyoming; Douglas Livestock Exchange Co., Douglas, Wyoming; 
Brock Land & Livestock, Kaycee, Wyoming; Riverton Auction & 
Livestock Co., Riverton, Wyoming; Reuben Boatright, Edgerton, 
Wyoming; Ernest Williams, Douglas, Wyoming; Irving Carlson, 
Douglas, Wyoming; Dan Hanson, Kaycee, Wyoming; and V. R. 
Ranch, Glenrock, Wyoming. 


3. As of March 19, 1971, there remained unpaid $55,878.84 of 
the purchase price for the livestock purchased as in Finding 2 
above. 


PROPOSED CONCLUSIONS 


By the facts shown above, Respondent willfully violated Section 
202(a) of the Act (7 U.S.C. 192(a)) and Section 201.43(b) of 
the Regulations (9 CFR 201.43(b)), for which the order set out 
below should be issued. 


PROPOSED ORDER 


Respondent, its officers, directors, agents, and employees, di- 


rectly or through any corporate or other device, shall cease and 
desist from: 


f 
it 
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1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the first day after service 
upon Respondent. Copies hereof shall be served upon the parties. 


(No. 14,049) 


In re ODIS HOPKINS, PAT BUCHANAN, and CHESTER BUCHANAN. 
P&S Docket No. 4496. Decided July 26, 1971. 


Market agency—Inadequate bond—Cease and desist—Consent 


Respondents are ordered to cease and desist from engaging in business under 
the act without the required increased bond coverage. 


Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on May 21, 1971, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondents violated the bonding provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


On June 21, 1971, respondents filed an answer in which they 
admit the jurisdictional allegations of the complaint, neither admit 
nor deny the remaining allegations, waive oral hearing and the 
report of the Hearing Examiner and consent to the issuance of a 
specified order with findings of fact and conclusions based on the 
allegations of the Complaint. Complainant has recommended that 
the order consented to by respondents be issued. Complainant has 
also recommended that respondents not be suspended as regis- 
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trants under the Act, since they are presently bonded as required 
by the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Odis Hopkins, Pat Buchanan and Chester Buchanan, 
hereinafter referred to as the respondents, are partners, d/b/a 
Carnegie livestock Auction, with their principal place of business 
located at Carnegie, Oklahoma. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and operat- 
ing the Carnegie Livestock Auction, posted under and subject to 
the provisions of the Act, hereinafter referred to as the stockyard; 
and 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Based on the volume of business they transacted as a market 
agency, selling livestock on commission in commerce, during the 
period August 3, 1970, through January 5, 1971, respondents were 
required under the Act and the regulations, to increase from 
$20,000 to $55,000 the amount of bond or bond equivalent main- 
tained by them to secure the performance of their livestock obliga- 
tions. Respondents were notified by letter dated January 21, 1971, 
and by certified letter dated March 1, 1971, and delivered to 
respondents March 8, 1971, of the required increase in their bond 
coverage from $20,000 to $55,000. Notwithstanding such notice, 
respondents continued until June 24, 1971, to engage in the busi- 
ness of a market agency, selling livestock on commission, without 
furnishing the required additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact II, respondents 
have wilfully violated section 312(a) of the Act (7 U.S.C. 213 
(a)), and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). Inasmuch as respondents have consented to the 
issuance of the order set forth below, and complainant has rec- 
ommended that such order be issued, the order will be issued. 
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ORDER 


Respondents shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 14,050) 


In re CHARLES LEE (BUD) WOOLDRIDGE. P&S Docket No. 4450. 
Decided July 26, 1971. 


Failure to pay when due—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased and issuing insufficient funds 
checks in purported payment thereof. 


Dennis Hays for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file an 
answer to the complaint charging him with failing to pay for 
livestock purchased and issuing insufficient funds checks in pur- 
ported payment of such livestock. Chief Hearing Examiner Jack 
W. Bain issued a recommended decision based upon the default 
and proposed an order requiring respondent to cease and desist 
from the violations found. Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service of 
a copy hereof upon respondent. 
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CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on February 8, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, a livestock dealer of Bartles- 
ville, Oklahoma, was charged with failing to pay for livestock 
purchased and issuing insufficient funds checks in purported pay- 
ment therefor. 


Copies of the complaint and the rules of practice were served 
on respondent on February 16, 1971. He was notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such 
allegations and waiver of a hearing. No answer has been filed. 


On April 8, 1971, complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack W. 
Bain, to whom the proceeding had been assigned, issued a rec- 
ommended decision on June 24, 1971, without further investiga- 
tion or hearing, pursuant to Section 202.9(c) of the Rules of Prac- 
tice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondent Charles Lee (Bud) Wooldridge is an individual 
whose address is Route 2, Box 207, Bartlesville, Oklahoma. At all 
times material herein he was engaged in the business of buying 
and selling livestock for his own account as a dealer subject to the 
provisions of the Act. 


2. On and between August 20 and September 3, 1970, in nine 
different transactions, respondent purchased 209 head of livestock 
for total purchase prices of $30,594.97, from Okmulgee Livestock 
Auction and Stockyards, Okmulgee, Oklahoma, anad three other 
sellers in McAlester and Pryor, Oklahoma, and Coffeyville, Kan- 
sas, but failed to pay the purchase prices when due, having pur- 
ported to pay them by checks which were returned unpaid by the 
bank because of insufficient funds in the account on which they 
were drawn. 
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PROPOSED CONCLUSIONS 


By the facts shown above, respondents violated section 312(a) 
of the Act (7 U.S.C. 213(a)) and section 201.43(b) of the regula- 
tions (9 CFR 201.43(b)), for which the order set out below 
should be issued. 


PROPOSED ORDER 


1. Respondent shall cease and desist from issuing checks in pay- 
ment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks. 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,051) 
In re LESTER DAvis. P&S Docket No. 4504. Decided July 28, 1971. 


Suspension of registration until bonded—Consent 


Respondent is suspended as a registrant under the act until he complies fully 
with the bonding requirements. 


Thomas E. Bundy for complainant. 
Schneider & Schneider, George West, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 15, 1971, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondent violated the bonding provisions of the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 
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On July 16, 1971, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order with findings of fact and conclusions based on the 
allegations of the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Lester Davis, hereinafter referred to as the respondent, 
is an individual, whose address is George West, Texas. 


(b) Respondent is, and at all times material herein was: 


(1) engaged in the business of buying livestock in com- 
merce on a commission basis; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as 
a market agency to buy livestock in commerce on a 
commission basis. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was ter- 
minated on January 21, 1966. Respondent was notified on or about 
February 16, 1966, that if he continued his livestock operations 
without bond coverage or its equivalent, he would be in violation 
of the Act and the regulations promulgated thereunder. Notwith- 
standing such notice, on or about December 28, 1970, respondent 
resumed his operations as a market agency buying livestock in 
commerce on a commission basis, without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act 
and the regulations. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent has wilfully violated Section 312(a) of the Act (7 
U.S.C. 213 (a) ), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as respondent has consented 
to the issuance of the order set forth below, and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
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the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
ments, a supplementary order will be issued in this proceeding 
terminating this suspension. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,052) 


In re Roy L. WALKUP and Roy L. WALKupP, JR. P&S Docket No. 
4486. Decided July 28, 1971. 


Failure to pay—Cease and desist—Default 


Respondents are ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce and issuing 
insufficient funds checks in purported payment of such livestock. 


James E. Andrews for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), a complaint was issued 
charging respondents with failing to pay for livestock purchased 
in commerce. Respondents failed to file an answer denying the 
allegations of the complaint or requesting oral hearing. Chief 
Hearing Examiner Jack W. Bain issued a recommended decision 
based upon the default in the filing of such answer and proposed 
a cease and desist order against respondents. Respondents did 
not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
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The order shall become effective on the sixth day after service of 
a copy hereof upon respondents. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on May 11, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondents, of Muskogee, Oklahoma, 
were charged with failing to pay for livestock purchased. 


Copies of the complaint and the rules of practice were served 
on respondents on May 17, 1971. They were notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. No denial or request for hear- 
ing has been filed. 


On June 21, 1971, complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack W. 
Bain, to whom the proceeding had been assigned, issued a recom- 
mended decision on June 24, 1971, without further investigation 
or hearing, pursuant to Section 202.9(c) of the Rules of Practice 
(9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondents Roy L. Walkup and Roy L. Walkup, Jr., were at 
all times material herein partners doing business as Walkup and 
Son Livestock at Route 2, Box 515-B, Muskogee, Oklahoma, en- 
gaged in the business of buying and selling livestock for their own 
accounts, and subject to the provisions of the Act. 


2. On December 19, 21, 23, and 24, 1970, and on January 2, 
1971, respondents purchased a total of 59 head of livestock from 
Mid-America Stockyards, Bristow, Oklahoma, and three other 
stockyards at McAlester, Stigler, and Okmulgee, Oklahoma, for 
total purchase prices of $8,110.94 but failed to pay the purchase 
prices when due, having purported to pay for the purchases by 
checks which were returned unpaid because of insufficient funds 
in the account on which drawn. 
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PROPOSED CONCLUSIONS 


By the facts shown above, respondents violated section 312 (a) 
of the Act (7 U.S.C. 213(a)) and section 201.43(b) of the regula- 


tions (9 CFR 201.43 (b) ), for which the order set out below should 
be issued. 


PROPOSED ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 


(No. 14,053) 


In re JACK E. SCHUBERT. P&S Docket No. 4420. Decided July 28, 
1971. 


Bonding requirements—Suspension of registration until additional 
bond coverage supplied 


Respondent is ordered to cease and desist from engaging in business under 
the act without increased bond coverage and is suspended as a regis- 
trant under the act until he supplies the required additional coverage. 


Thomas E. Bundy and Kenneth H. Vail for complainant. 
Respondent pre se. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint 
charging respondent with failing to provide the prescribed addi- 
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tional bond coverage to secure the performance of his market 
agency obligations as required by the act and the regulations 
issued thereunder. Respondent filed an answer and an oral hearing 
was held. Hearing Examiner John G. Liebert issued a recom- 
mended decision to the effect that respondent had violated the act 
and the regulations by continuing to do business after being noti- 
fied of the inadequacy of his bond, and proposed a cease and desist 
order. Respondent did not file exceptions. 


On the basis of consideration of the entire record, the hearing 
examiner’s recommended decision and order are adopted as the 
final decision and order herein with the following insertion after 
the first paragraph of the order: 


“Respondent is suspended as a registrant under the act 
until he supplies the required bond.” 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act. This proceeding was 
instituted by a complaint filed on December 15, 1970, by the 
Administrator, Packers and Stockyards Administration, pursuant 
to § 202.6 of the applicable Rules of Practice (9 CFR part 202), 
charging the respondent, Jack E. Schubert, with having violated 
section 312(a) of the Act (7 U.S.C. 213(a)), and sections 201.29 
and 201.30 of the Regulations (9 CFR 201.29, 201.30), in con- 
nection with purchases of livestock in commerce. Specifically, 
respondent was charged with failing and refusing to provide the 
prescribed additional bond coverage to secure the performance of 
his market agency obligations as required by the Act and the Reg- 
ulations issued thereunder. 


Respondent’s answer, filed on January 6, 1971, described the 
general manner in which he did business and alleged that it was 
such as did not require the additional bond coverage. 


An oral hearing was held in Enid, Oklahoma on March 9, 
1971, before John G. Liebert, Hearing Examiner, United States 
Department of Agriculture. Respondent represented himself at 
the hearing. Complainant was represented by Thomas E. Bundy, 
Esq., and Kenneth H. Vail, Esq., Office of the General Counsel, 
United States Department of Agriculture. 
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PROPOSED FINDINGS OF FACT 


1. Respondent is an individual whose address is Rural Route 1, 
Burlington, Oklahoma 73722. At all times material herein he was, 
and presently is, engaged in the business of buying livestock on a 
commission basis and registered with the Secretary of Agriculture 
as a “dealer” or “market agency” within the meaning of and 
subject to the provisions of the Act. 


2. Pursuant to his registration as a “dealer” or “market 
agency” respondent posted and maintains a bond in the amount 
of $5,000 to secure obligations covering his activities under the 
Act (Ex. No. 2). 


8. In his Annual Report Of Dealer or Market Agency Buying 
On Commission, filed with the Packers and Stockyards Adminis- 
tration covering his activities during the year 1969, respondent 
disclosed that he had bought livestock on commission having a 
gross value of $3,144,250. (Ex. No. 3). No evidence was adduced 
which showed that the volume of respondent’s purchases is pres- 
ently substantially different. 


4. On June 25, 1970, the Acting Area Supervisor of the Packers 
and Stockyards Administration, Ft. Worth, Texas, advised re- 
spondent by letter that, based on the volume of business shown on 
his 1969 report, he was required promptly to increase his bond 
from $5,000 to $26,000 to bring his operations into compliance 
with the Act and Regulations. (Ex. No. 4). 


5. By letter dated July 2, 1970, respondent advised the Acting 
Area Supervisor, in substance, that he considered the amount of 
the increase in his bond to be an excessive burden and requested 
reconsideration. He stated that his manner of doing business was 
such that he did not believe he should have to put up the bond in 
the amount requested. (Ex. No. 5). 


6. By letter dated July 9, 1970, the Area Supervisor, M. Ly 
Marshall, advised respondent that the Act requires the securing of 
performance of financial obligations by all registrants. He showed 
how the amount of $26,000 as a bond was computed pursuant to 
the Regulations. Mr. Marshall’s letter also advised respondent that 
he should, in the future, complete certain sections of the form in 
order to make his reports complete. (Ex. No. 6). 


7. On September 3, 1970, after two telephone conversations 
with respondent, the Area Director again by letter advised re- 
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spondent that it would be necessary for him to increase his bond 
to $26,000. This letter was acknowledged by certified mail receipt, 
dated September 9, 1970. (Ex. No. 7). To date respondent has not 
increased his bond. 


8. Respondent does not buy or sell cattle for his own account. 
His custom is to purchase cattle on oral orders for others at posted 
stockyards. At the conclusion of a purchase respondent issues a 
check or draft drawn on a third party for whom the cattle are 
intended. Such checks of drafts usually include his commission 
which is returned to him by the stockyard. In some instances 
respondent issues a separate check to himself on the third party’s 
account to cover his commission. By prior oral arrangement the 
stockyards usually have cleared the credit of third parties for 
whom respondent customarily buys, however, the stockyards do 
not usually know the identity of such third parties for whom 
respondent buys at any sale until settlement time at the close of 
the sale. Respondent does not have any written agreements with 
such third parties nor have they agreements with the stockyards 
concerning the authority of respondent to act in their behalf. 


9. Applicable sections of the Act are: 
“Section 301. When used in this Act— 


ties ns 


(c) The term “market agency” means any person engaged in 
the business of (1) buying or selling in commerce live stock on a 
commission basis or (2) furnishing stockyard services; and 


(d) The term “dealer” means any person, not a market agency, 
engaged in the business of buying or selling in commerce live 
stock, either on his own account or as the employee or agent of 
the vendor or purchaser. (7 U.S.C. 201.) 


Section 312. 


(a) It shall. be unlawful for any stockyard owner, market 
agency, or dealer to engage in or use any unfair, unjustly dis- 
criminatory, or deceptive practice or device in connection with 
determining whether persons should be authorized to operate at 
the stockyards, or with the receiving, marketing, buying or selling 
on a commission basis or otherwise, feeding, watering, holding, 
delivery, shipment, weighing or handling, in commerce, of live 
stock. 
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(b) Whenever complaint is made to the Secretary by any per- 
son, or whenever the Secretary has reason to believe, that any 
stockyard owner, market agency, or dealer is violating the provi- 
sions of subsection (a), the Secretary after notice and full hearing 
may make an order that he shall cease and desist from continuing 
such violation to the extent that the Secretary finds that it does 
or will exist. (7 U.S.C. 213.). 


Applicable sections of the Regulations are: 


§ 201.29 Market agencies and dealers required to file and main- 
tain bonds. (a) Every market agency and dealer, except packer 
buyers registered as dealers to purchase livestock for slaughter 
only, shall execute and maintain, or cause to be executed and 
maintained, a reasonable bond to secure the performance of obli- 
gations incurred as such market agency or dealer, and no market 
agency or dealer shall conduct his operations unless there is on 
file and in effect a bond complying with these regulations. 


(b) Any person registered, or applying for registration as a 
market agency selling on a commission basis and as a market 
agency buying on a commission basis or as a dealer, shall file and 
maintain separate bonds to cover his selling and buying opera- 
tions. Any person registered, or applying for registration, as a 
market agency buying on a commission basis or as a dealer, or 
both, shall file and maintain a single bond to secure the perform- 
ance of his buying obligations for his own account and for the 
accounts of others. 


§ 201.30 Amount of market agency and dealer bonds. 


(a) Except as hereinafter otherwise provided, the amount of 
each bond shall be not less than the next multiple of $2,000 above 
the average amount of sales of livestock by a market agency, or 
purchases of livestock by a person buying livestock as a market 
agency or dealer, or both, during a period equivalent to 2 business 
days based on the total number of business days, and the total 
amount of such transactions in the preceding 12 months, or in 
such substantial part thereof in which such market agency or 
dealer did business, if any: Provided, That bonds above $26,000 
shall be not less than the next multiple of $5,000 above the average 
amount of sales of livestock by a market agency or purchases of 
livestock by a person buying livestock as a market agency or 
dealer, or both, computed as set out in this section. For the pur- 
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pose of this computation, 260 shall be deemed the number of busi- 
ness days in any year. When the principal part of the livestock 
handled by a market agency selling livestock on a commission basis 
is sold at public auction, the amount of the bond shall be not less 
than the next multiple of $2,000 for those bonds of $26,000 or less 
and the next multiple of $5,000 for those bonds in excess of 
$26,000, above an amount determined by dividing the total value 
of the livestock sold by the market agency during the preceding 
12 months, or such substantial part thereof as the market agency 
was engaged in business, by the actual number of auction sales at 
which livestock was sold by the market agency, but in no instance 
shall the divisor be greater than 180. When the amount of a bond 
for any market agency or dealer, calculated as hereinbefore speci- 
fied, exceeds $50,000, the amount of the bond need not exceed 
$50,000 plus 10 percent of the excess, unless the Administrator has 
reason to believe a bond in such amount to be inadequate pursuant 
to paragraph (f) of this section. 


(b) In no case shall a bond covering the buying operations of 
a market agency or dealer be less than $5,000, or such higher 
amount as may be required to comply with the laws of any State. 


(f) Whenever the Administrator has reason to believe that any 
bond filed or maintained under these regulations is inadequate to 
secure the performance of the obligations of the market agency 
or dealer covered by such bond, he shall notify the market agency 
or dealer to adjust such bond to meet the requirements of this 
section or, if such bond is inadequate because of the volume of 
business conducted on a seasonal or otherwise irregular basis, to 
meet such requirements as may be determined by the Adminis- 
trator to be reasonable based upon such seasonal or irregular 
operation. 


See also § 201.31. Conditions in market agency and dealer bonds. 


PROPOSED CONCLUSIONS 


The facts in this action are not in issue. Respondent does not 
deny the jurisdiction of the Secretary and admits that he is a 
licensed livestock dealer under the Act. Respondent’s sole argu- 
ments are (a) that he is not able to secure a bond in the amount 
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of $26,000 and, (b) that the manner in which he does business 
should not require a bond in that amount because he is an order 
buyer, issuing checks and drafts on third persons for purchases 
made for them, hence he has no financial responsibilities for pay- 
ment of the cattle purchased which make a bond necessary. 


Evidence of record discloses that respondent apparently made 
no serious effort to secure the required bond. It does not appear 
that the amount of the bond is unreasonable because it is computed 
on a formula directly responsive to the volume of business done by 
a dealer or market agency. Bonds by all registered dealers and 
market agencies are required and are computed on the same 
formula (§ 201.30). A rough computation of the amount of com- 
missions received by respondent, as reflected in Exhibit 1, shows 
that he receives approximately $1.25 per head on all purchases 
made by him. A return of total commissions on a volume of busi- 
ness in excess of $3,000,000 per year indicates that respondent’s 
income from such business is, or should be, sufficient to pay the 
usual charges for a $26,000 bond. 


It does not appear that respondent made any attempt to investi- 
gate, or accept the Area Supervisor’s offer of assistance to arrange 
for, a Trust Fund Agreement (Exhibit No. 6), which is an ac- 
ceptable alternate under the Regulations and one which does not 
require the same collateral incident to a bond. 


In view of the facts it does not appear that the requirement of 
the Regulations for the amount of the bond required impose an 
impossible condition to respondent’s doing business as a registered 
dealer or market agency. 


The facts disclose that respondent’s customary manner of doing 
business is to buy cattle for a general group of customers on oral 
instructions. He exercises a broad judgment in his purchases and 
has, apparently, the complete trust of his customers regarding his 
purchases in the matter of price and quality. In general, the credit 
rating of each of his customers has been established with the 
stockyards. After completion of a particular sale the stockyard 
makes out an invoice to the customer whose name is given at that 
time by respondent. Respondent then draws a check or draft on 
the customer’s account for the amount of the invoice, which may 
or may not, depending on the customer’s preference, include his 
commission. His commission is paid either by check from the 
stockyard or by a separate check drawn on the customer’s account 
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by respondent. Respondent styles his manner of doing business as 
an order buyer. He does not buy for his own account. 


While respondent’s particular manner of doing business is re- 
stricted, it is not singular, exceptional or unusual. Buyers on order 
are common in the trade. They come within the definition of 
“dealer” or “market agency’. However, for purposes of the 
application of the bonding requirements of the Regulations and 
the Act, there is no difference between “dealer” or “market 
agency” (§ 201.29). Respondent is a registered “dealer”. 


Regardless of how respondent views his financial obligations in 
his transactions, the fact remains that the general laws applicable 
to agents hold an order buyer of livestock registered under the 
Act can avoid liability for payment of the purchase price on de- 
fault by this principal only if he discloses the name and identity 
of his principal before and not after sale is concluded. Richard 
Bottorff v. Joe Ault and United States Fidelity and Guaranty 
Company, (1967) 374 F.2d 832. In the manner in which re- 
spondent operates, the name of his principal, or person for whose 
account a purchase is made, is not disclosed until after the sale. 


In a more recent decision of the Supreme Court of Idaho involv- 
ing the liabilities of a registered livestock dealer under the Act 
for purchases made on behalf of others, the Court held a registered 
dealer and his surety on the dealer’s bond to be liable for unpaid 
drafts drawn by the dealer against his principal even though 
the name of the principal for whom the dealer made purchases 
was disclosed before the sale was concluded. United States Fidel- 
ity and Guaranty Company v. Clover Creek Cattle Company 
(1969) 452 P. 2d 998. In this decision the Court discussed the 
ruling in the Bottorff case, supra, and held that the Packers and 
Stockyards Act requiring dealers to be bonded was intended to 


“secure the performance of ‘obligations incurred as such * * * 
dealer * * *’. These obligations include all of the responsibil- 
ities which attach to a dealer when he transacts business as 
* * * agent of the * * * purchaser.” 


In the light of the foregoing opinions there is no validity to the 
argument of respondent that his manner of doing business relieves 
him of financial obligations as a result of his purchases so as to 
make an adequate bond unnecessary. 


The Judicial Officer has repeatedly and consistently held that 
failure of a registered dealer under the Act to increase his bond 
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when required to do so under the Regulations is a violation of the 
Act and the Regulations for which a cease and desist order should 
be entered. (Jn re Cliff Kimbrough, (1970), 29 A.D. 300; In re 
Salmon River Livestock Commission, Inc. (1970) 29 A.D. 566; 
In re Robert C. McCord, Jr. (1970) 29 A.D. 1243). 


In view of the foregoing it is concluded that respondent has 
wilfully violated section 312(a) of the Act and sections 201.29 
and 201.30 of the Regulations by continuing to do business after 
being notified of the inadequacy of his bond. It is recommended 
that the following Order be entered. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Packers and Stockyards Act of 1921, as amended and supple- 
mented, (7 U.S.C. 181 et seg.) and the Regulations (9 CFR 201.1 
et seq.) without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the Regulations. 


This Order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
on the parties. 


(No. 14,054) 


In re RAYVILLE LIVESTOCK AUCTION, INC. P&S Docket No. 4243. 
Decided July 30, 1971. 


Suspension order effective August 15, 1971, as to Winnsboro, 
Louisiana, operations 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


The order entered July 15, 1971 (30 A.D. 886) suspending 
respondent as a registrant under the act effective August 2, 1971, 
for 14 days shall not become applicable to respondent’s operations 
at Winnsboro, Louisiana, until August 15, 1971. The order is not 
changed in any other respect. 
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Suitable shipping condition—Inspection not representative of entire 
shipment—Failure to establish breach 


Where respondent failed to establish that complainant shipped lettuce that 
did not meet the good delivery standards upon arrival and where inspec- 
tion was not representative of entire shipment, respondent failed to 
establish any breach of contract by complainant and is liable to com- 
plainant for the amount claimed. 
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Western Growers Assn., Los Angeles, Cal., for complainant. 
Charles Freight Claim Service, Waltham, Mass., for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,499.99 in con- 
nection with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. 


Since the amount claimed in the formal complaint does not ex- 
ceed $1,500, the shortened method of procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20) is applicable. Pursu- 
ant to such procedure, the parties were given the opportunity to 
submit additional evidence in support of their respective positions 
by means of verified statements. No such evidence was submitted. 
Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Royal Packing Co., is a corporation whose ad- 
dress is P. O. Box 6008, Phoenix, Arizona. 


2. Respondent, Nathan Warren & Sons, Inc., is a corporation 
whose address is P. O. Box 1413, Providence, Rhode Island. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. On or about February 23, 1970, in the course of interstate 
commerce, complainant sold to respondent one carload of lettuce, 
consisting of 1,200 cartons, 2-dozen size, King Size brand, at an 
agreed price of $1.75 per carton, plus 31 cents per carton for cool- 
ing, and $175 for Tectrol service, or a total price of $2,647, f.o.b. 
El Centro, California, for shipment to respondent at Chelsea, 
Massachusetts. 


4. The contract between the parties was negotiated by a broker, 
William G. Qualman, of Salinas, California, who issued a Broker’s 
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Memorandum of Purchase and Sale in connection with the trans- 
action. 







5. On February 23, 1970, complainant shipped to respondent 
the lettuce involved herein in car PFE 455544 from El Centro, 
California. 


6. Car PFE 455544 arrived at Chelsea, Massachusetts, on 


March 4, 1970. A restricted Federal inspection was made on the 
same date. The results of such inspection, in part, are as follows: 















“Temperature of product: Doorway: Top 39°F; bottom, 
37°F. 


“Quality: Clean, generally fairly well trimmed, head leaves 
good green color. Average 96% hard or firm, 4% fairly firm. 
Grade defects average within tolerance. 













“Condition: Heads or portions of heads not affected by con- 
dition factors are fresh and crisp. Wrapper leaves: Average 






1% decay. Head leaves: No decay. 
“Grade: U.S. No. 1, 96% hard or firm. 


“Remarks: Inspection and certificate restricted to product in 
upper 8 layers of load between load divider and end wall in 
‘B’ end of car.” 


7. Respondent sold 465 cartons of the lettuce on the day of 
arrival. 


8. On March 5, 1970, the lettuce in car PFE 455544 was in- 
spected by the National Perishable Inspection Service, Inc., at 
Chelsea, Massachusetts. The results of such inspection show that 
the lettuce had, on the average, 4% soft rot decay, 3% damage 
by tipburn, and 9% damage by reddish brown discoloration. 


9. On March 5, 1970, the buyer of the 465 cartons of the lettuce 
sold on March 4 returned the lettuce to respondent. Respondent 
sold the entire shipment on the same date except for 250 of the 
465 cartons that had been returned to respondent. 


10. On March 6, 1970, a Federal inspection was made of the 
remaining 250 cartons of the lettuce at respondent’s place of busi- 
ness at Chelsea, Massachusetts. The results of such inspection, in 
part, are as follows: 


“Quality: Clean, mostly fairly well, some closely trimmed, 


green color. 100% hard to firm. Grade defects average 3% 
damage by broken midribs. 
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“Condition: Heads or portions of heads not affected by con- 
dition factors are fresh and crisp. Average 6% decay affect- 
ing wrapper leaves. Head leaves: Range 10 to 15 heads per 
carton average 51% serious damage by reddish discoloration 
affecting midribs and veins. No decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 100% hard or firm only account of condition.” 


11. Respondent notified complainant, through the broker, of the 
inspection results following each inspection. 


12. Respondent sold the lettuce involved herein for gross pro- 
ceeds of $2,908.25 between March 4 and March 6, 1970. 


18. Respondent has paid $755.25 to complainant in connection 
with this transaction. 


14. The formal complaint was filed on July 17, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that it shipped to respondent a carload of 
lettuce which met contract specifications upon arrival at Chelsea, 


Massachusetts, on March 4, 1970. Respondent alleges that the 
lettuce failed to meet the good delivery standards upon arrival 
in breach of the warranty of suitable shipping condition. Since 
there is no dispute that respondent accepted the lettuce upon ar- 
rival, respondent is liable to complainant for the agreed purchase 
price, less any damages shown to have been caused by any breach 
of contract by complainant. 


In order to find whether the warranty of suitable shipping con- 
dition was breached by complainant, we must first determine 
whether the lettuce met the good delivery standards upon arrival. 
Section 46.44 of the regulations (7 CFR 46.44) provides, in rele- 
vant part, as follows: 


“Unless otherwise agreed to between the parties, ‘Good De- 
livery’ in connection with f.o.b. contracts of purchase and sale 
means that the commodity meets the requirements of the con- 
tract at time of loading or sale and, if the shipment is handled 
under normal transportation service and conditions, will meet 
the following additional requirements on delivery at the con- 
tract destination.” 
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Section 46.44(a) (2) provides that if the contract does not specify 
a U.S. Grade or percentage of condition defects, the lettuce at 
destination may contain a maximum of 15 percent, by count, of 
the heads in any lot which are damaged by condition defects, in- 
cluding therein not more than 9 percent serious damage of which 
not more than 5 percent may be decay affecting any portion of the 
head exclusive of the wrapper leaves. There is no dispute between 
the parties that the contract involved herein did not specify a U.S. 
grade or percentage of condition defects. 


The carload of lettuce arrived at Chelsea, Massachusetts, on 
March 4, 1970. A restricted Federal inspection made on the same 
date showed the lettuce was U.S. No. 1 quality upon arrival and 
had no discoloration. Respondent contends that inspections made 
of the lettuce on March 5 and March 6, 1970, show that the lettuce 
was inherently defective at time of shipment. Respondent secured 
a second inspection on the shipment at Chelsea, Massachusetts, 
from the National Perishable Inspection Service, Inc., on March 
5, 1970. Such inspection showed the lettuce had an average of 16 
percent condition defects, including 9 percent damage by reddish 
brown discoloration. On March 6, 1970, a Federal inspection was 
made of approximately 250 cartons of the lettuce at respondent’s 


place of business at Chelsea, Massachusetts. This third inspection 
showed an average of 51 percent serious damage by reddish dis- 
coloration affecting the midribs and veins. 


In support of its position that the lettuce was not in suitable 
shipping condition at time of shipment, respondent has submitted 
in evidence a letter from M. J. Ceponis, a research plant patho- 
logist for the Department of Agriculture at Belle Mead, New 
Jersey. Mr. Ceponis states that reddish brown discoloration is a 
physiological disorder that apparently is related to growing con- 
ditions which are unknown at present, and that the disorder is 
not visible in lettuce at harvest time and takes several days to 
develop. He states that lettuce predisposed to such disorder will 
ultimately develop symptoms in transit and after arrival if ship- 
ped or held at cold temperatures, particularly below 40° F., and 
that hard heads of lettuce are more likely to be affected than soft 
heads. He further states that Tectrol service often suppresses 
symptoms in lettuce predisposed to such disorder, but that such 
symptoms will appear soon after the car is broken. A similar 
letter from C. L. Caraganis of the National Perishable Inspection 
Service, Inc., has also been submitted in evidence by respondent. 
There is no dispute that the lettuce involved herein had Tectrol 
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service, was kept at temperatures in transit below 40° F., and 
consisted mostly of hard heads. 


Complainant contends that the inspection made on March 6, 
1970, is not representative of the condition of the entire shipment 
since this inspection covered only 250 cartons. Respondent had 
sold 465 cartons of the lettuce on March 4, 1970. On March 5, 
1970, the buyer of the 465 cartons of the lettuce sold on March 4 
returned the lettuce to respondent. Respondent sold the entire 
shipment on the same date except for 250 of the 465 cartons that 
had been returned to respondent. The inspection made on March 
6, 1970, covered the remaining 250 cartons of lettuce that had 
been returned to respondent. We note that respondent has not 
submitted any evidence to show that any part of the shipment 
other than the 465 cartons was returned to it, or that even a com- 
plaint was made to it on the balance of the shipment. We further 
note that respondent sold the balance of the shipment for prices 
ranging from $3.00-$3.75, which is in accord with the prices 
quoted for California lettuce of generally good merchantable qual- 
ity and condition in the Federal Market News Service Report for 
Boston, Massachusetts, on March 4, 1970, of which we take official 
notice. Accordingly, we agree with complainant’s contention that 
the inspection made on March 6, 1970, was not representative of 
the entire shipment. 


Upon review of the evidence submitted in this case, we conclude 
that complainant did not breach the warranty of suitable shipping 
condition in respect to this shipment. Accordingly, respondent is 
liable to complainant for the purchase price of the lettuce. Re- 
spondent has paid to complainant $755.25 in connection with this 
transaction, leaving a balance due of $1,891.75. In its complaint, 
however, complainant seeks an award of reparation in the lesser 
sum of $1,499.99. Respondent’s failure to pay complainant this 
latter amount promptly is a violation of section 2 of the act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,499.99, with interest thereon at 
the rate of 8 percent per annum from April 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,056) 


In re JAMES STAFOS. PACA Docket No. 2-1807. Decided July 1, 
1971. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to pay and account to his principal for produce sold 
and collected for by him and failing to pay for produce bought by him 
are violations of the act for which the facts and circumstances thereof 
shall be published. As respondent’s license terminated prior to the 
institution of this proceeding, suspension or revocation thereof is not 
ordered. 


Daphne M. Anderson for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), respondent 
failed to file an answer to the complaint charging him with failing 
to pay and account for perishable agricultural commodities pur- 
chased or received on consignment in interstate commerce. Chief 
Hearing Examiner Jack W. Bain issued a recommended decision 
based upon the default in the filing of an answer and proposed 
an order requiring publication of the facts and circumstances of 
the violations found. Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the 11th day after the date 
hereof. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, (7 U.S.C. 499a et seq.), hereinafter 
called the Act. It was instituted by a complaint filed on August 
27, 1970, by the Consumer and Marketing Service, United States 
Department of Agriculture, the complainant herein. The respon- 
dent, of Muncie, Kansas, was charged with failing to pay and 
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account to his principal for fruits and vegetables sold and collected 
for by him, and failing to pay for fruits and vegetables bought by 
him. 


Copies of the complaint and the rules of practices were served 
on respondent on August 31, 1970. He was notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations and waiver of a hearing. No answer has been filed. 


On December 10, 1970, complainant filed a “Motion for a De- 
fault Order” for a “report by the Hearing Examiner .. .” con- 
taining “a finding that respondent has committed flagrant and 
repeated violations of Section 2 of the Act.” Chief Hearing 
Examiner Jack W. Bain, to whom the proceeding had been as- 
signed, issued a recommended decision on May 11, 1971, without 
further investigation or hearing, pursuant to Section 47.30(c) 
of the Rules of Practice (7 U.S.C. 47.30(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondent, James Stafos, is an individual whose mail ad- 
dress is 6235 Kansas Avenue, Muncie, Kansas 66057. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 661203 was issued to respondent on October 28, 1965. This 
license was renewed annually but terminated on October 28, 1969, 
when respondent failed to renew it. 


3. While acting as a sales agent, respondent sold 206 lots of 
fruits and vegetables in interstate commerce, collected the agreed 
purchase prices for this produce, but failed to account and make 
full payment of these funds due his principal, amounting to 
$130,885.66. Also, respondent failed to make full payment of the 
agreed purchase prices totaling $134,918.51 for 119 lots of fruits 
and vegetables purchased, received, and accepted without com- 
plaint by respondent in interstate commerce. The pertinent details 
of these transactions are set forth in paragraphs 4 and 5 of the 
complaint herein. 


4. During the period May 1967 through August 1967, acting as 
a sales agent for City Produce Co., Ardmore, Oklahoma, respon- 
dent sold, invoiced and collected for 206 lots of fruits and vege- 
tables shipped in interstate commerce but failed to account and 
make full payment to his principal the funds due it. A resume 
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of these transactions is set forth in paragraph 4 of the complaint 
herein. 


5. During the period February 1969 through September 1969, 
in the course of interstate commerce, respondent purchased, re- 
ceived, and accepted without complaint 119 lots of fruits and vege- 
tables from 19 sellers but failed to make full payment of the 
agreed purchase prices. The details of each of these transactions 
are set forth in paragraph 5 of the complaint. 


6. The total of the amounts due and unpaid is $265,804.17. 


7. Concerning some of the transactions involved above, ten 
reparation awards were issued by the Judicial Officer in 1969 and 
1970, all of which awards remain unpaid. 


8. By notice in writing in June 1970, respondent was afforded 
opportunity to demonstrate or achieve compliance with the re- 
quirements of the Act in connection with the above transactions. 
Respondent has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failure to make full payment promptly, as shown 
in the Findings of Fact, constituted willful flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b), for which the 


order below should be issued. 


PROPOSED ORDER 


The facts and circumstances set forth above shall be published. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 


(No. 14,057) 


GILBERT ORCHARDS, INC. v. RANALLI ENTERPRISES, t/a MID 
VALLEY FRUIT GROWERS. PACA Docket No. 2-1938. Decided 
July 7, 1971. 


F.0.b. transaction—Title—Liability—Contract term—Suitable shipping 
condition—Transportation services and conditions 
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Where the terms stated in the memorandum of sale were not objected to by 
respondent, the apples in issue herein were sold to respondent on an 
f.o.b. basis. In an f.o.b. transaction, title passes to the purchaser at 
point of shipment, and the buyer assumes all risks of damage and delay 
in transit not caused by the seller, and where the apples met contract 
requirements at shipping point and the damage in transit was not caused 
by complainant, respondent is liable to complainant for the purchase 
price of said apples. 


Ivy, Elfson, Vincent & Hurst, Yakima, Washington, for complainant. 
Stewart T. Schantz, Highland, New York, for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $478.80 in con- 
nection with a shipment of apples in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 


complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 


Since the amount claimed in the formal complaint does not ex- 
ceed $1,500, the shortened method of procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20) is applicable. Pur- 
suant to such procedure, complainant submitted an opening state- 
ment and respondent submitted an answering statement. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Gilbert Orchards, Inc., is a corporation whose 
address is P. O. Box 700, Yakima, Washington. 


2. Respondent, Ranalli Enterprises, trading as Mid Valley Fruit 
Growers, is a corporation whose address is P. O. Box 645, High- 
land, New York. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about May 7, 1970, in the course of interstate com- 
merce, complainant sold to respondent a partial carload of apples, 
consisting of 120 cartons of Extra Fancy Red Delicious at an 
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agreed price of $3.24 per carton, and 30 cartons of Fancy Red 
Delicious at an agreed price of $3.00 per carton, or a total price 
of $478.80, f.o.b. Yakima, Washington, for shipment to respondent 
at Highland, New York. 


4. The sale between the parties was negotiated by a broker, 
Reese Sales Company, Inc., of Yakima, Washington, which issued 
a Memorandum of Sale in connection with the transaction. 


5. On May 7, 1970, complainant shipped the 150 cartons of 
apples involved herein in car NPM 520 from Cowiche, Washing- 
ton, to respondent at Highland, New York. 


6. The carload of apples arrived at Highland, New York, on or 
about May 19, 1970. A restricted Federal condition inspection was 
made of the apples involved herein at Milton, New York, at 10 
a.m. on May 19, 1970. The results of such inspection, in part, are 
as follows: 


“Condition of car: Unit not in operation at time of inspection. 
“Temperature of product: At doorway, bottom layer 54°F., 
top layer 58°F. 


“Condition: Each lot: Mostly firm ripe, many ripe... 


Gilbert Orchard Lot: Average 1% damage by scald. Average 
2% damage by Internal Breakdown. Range from 17 to 29%, 
average 22% damage by bruising. Most samples range from 
10 to 50%, some none, average 22% decay ... Each lot: De- 
cay is generally Blue Mold Rot or Bullseye Rot in various 
stages, mostly early, some advanced.” 


Following such inspection, respondent rejected the shipment and 
abandoned the car to the carrier on the same date. 


7. Respondent has not paid to complainant any part of the 
purchase price of the apples, or $478.80. 


8. The formal complaint was filed on October 22, 1970, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that it sold the apples involved herein to 
respondent on an f.o.b. basis, and that the sale was negotiated 
between the parties by a broker, Reese Sales Company, Inc. Re- 
spondent alleges that it purchased the apples from Reese Sales 
Company, Inc., and not from complainant. Respondent further 
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alleges that the apples were sold ow an f.o.b. inspection and ac- 
ceptance arrival basis, and that it did not accept the shipment at 
destination because the fruit was deteriorated due to a mechanical 
breakdown in the car during transit. 


The first question to be determined in this case is whether there 
was any contractual relationship between the parties. In support 
of its position that it sold the apples to respondent, complainant 
has submitted in evidence the affidavit of Raymond C. Alexander, 
the owner of Reese Sales Company, Inc. Mr. Alexander states that 
Reese Sales Company, Inc., is a broker of fruits and vegetables 
located at Yakima, Washington, and that Reese Sales Company, 
Inc., acting solely as a broker in connection with this. transaction, 
negotiated the sale of the apples between the parties. Complainant 
has also submitted in evidence a copy of the Memorandum of Sale 
issued by Reese Sales Company, Inc., in connection with this trans- 
action, which shows that brokerage was charged, and lists com- 
plainant as one of the growers from whom respondent purchased 
the apples. In addition, complainant has submitted in evidence its 
invoice dated May 7, 1970, which shows that the apples in question 
were sold by complainant to respondent. In support of its position 
that it purchased the apples from Reese Sales Company, Inc., re- 
spondent has submitted in evidence the affidavit of Vincent Pla- 
tania, a former employee. Mr. Platania states that he dealt only 
with Mr. Alexander of Reese Sales Company, Inc., in purchasing 
the apples for respondent. 


Upon review of the evidence submitted by the parties on this 
issue, we find that complainant sold the apples to respondent, and 
that the Reese Sales Company, Inc., acted solely as a broker in 
connection with this transaction. 














The parties also are in disagreement as to the terms of the con- 
tract. Complainant alleges that the transaction between the 
parties was an f.o.b. sale. Respondent alleges that the sale was 
made on an f.o.b. inspection and acceptance arrival basis, and that 
Mr. Alexander guaranteed that the fruit would be in good con- 
dition at destination. Since the parties put forth affirmative but 
conflicting allegations with respect to the terms of the contract, 
the burden rests upon each to establish his respective allegation 
by a preponderance of the evidence. Israel Klein Co. v. S. Otis 
Sullivan & Company, 17 A.D. 500. 


In support of complainant’s position that it sold the apples to 
respondent on an f.o.b. basis, Mr. Alexander of Reese Sales Com- 
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pany, Inc., states that this transaction was strictly an f.o.b. sale 
from Yakima, Washington. Mr. Alexander specifically denies that 
the sale was made on any other basis, or that he guaranteed that 
the fruit would be in good condition at destination. The Memo- 
randum of Sale issued by the broker on May 8, 1970, shows an 
f.o.b. sale of the apples to respondent. In support of respondent’s 
position that the sale was made on the basis of f.o.b. inspection 
and acceptance arrival, Mr. Platania states that he told Mr. 
Alexander of Reese Sales Company, Inc., that the fruit must be 
top quality on arrival or it would be rejected by respondent. He 
further states that Mr. Alexander agreed that the fruit would be 
in good condition at destination. He denies that he purchased the 
apples for respondent on an f.o.b. basis, and states that the f.o.b. 
terms were placed on the Memorandum of Sale issued by the Reese 
Sales Company, Inc., without the consent of respondent. 


We note that the terms stated in the Memorandum of Sale is- 
sued by the broker were not objected to by respondent. In light 
of this fact, respondent is deemed to have assented to the terms 
contained therein. Upon review of the evidence submitted on this 
issue, we agree with complainant’s contention that the apples were 
sold to respondent on an f.o.b. basis. 


The definition of an f.o.b. transaction is set forth in the regula- 
tions issued pursuant to the act in section 46.43(i). This section 
states that “ ‘f.o.b.’... means that the produce quoted or sold is 
to be placed free on board the boat, car, or other agency of the 
through land transportation at shipping point, in suitable shipping 
condition ... and that the buyer assumes all risks of damage and 
delay in transit not caused by the seller irrespective of how the 
shipment is billed” (7 CFR 46.43 (i) ). 


We have held that title passes to the purchaser at point of ship- 
ment in an f.o.b. sale. The evidence clearly shows that the war- 
ranty of suitable shipping condition provided in section 46.43 (j) 
of the regulations (7 CFR 46.43(j)) is not applicable in this case 
because the shipment was not handled under normal transporta- 
tion service and conditions, in that the car had a mechanical break- 
down during transit. Under the f.o.b. rules stated above, respon- 
dent-purchaser became liable for all risks of damage in transit not 
caused by the shipper. There is no evidence in the record that 
complainant did not load or ship apples meeting contract require- 
ments at shipping point, or that the damage in transit was caused 
in any way by complainant. Accordingly, respondent is liable for 
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the purchase price of the apples, or $478.80. Respondent’s failure 
to pay this amount promptly is a violation of section 2 of the act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $478.80, with interest thereon at 
the rate of 8 percent per annum from June 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,058) 


W. SHAPIRO & Co. v. NOEL B. HARDINA. PACA Docket No. 2-1584. 
Decided July 7, 1971. 


Tomatoes—Suitable shipping condition—Burden of proof— 
Breach of contract—Liability 


Where respondent accepted the tomatoes involved, and where respondent 
failed to establish a breach of contract by complainant with resulting 
damages therefrom, the respondent is liable to complainant for the 
f.o.b. purchase price of said produce. 


Counterclaim—Dismissal 


Where respondent failed to sustain his burden of proof as to breach of con- 
tract by complainant, the counterclaim is dismissed. 


Dowling, Dowling, Sanders & Dukes, Beaufort, South Carolina, for com- 
plainant. 
W. A. Faulk, Jr., Tampa, Florida, for respondent. 
Eunice Luke, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of $3,150 against respondent in connection with a transaction in 
interstate commerce involving a truckload of tomatoes. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer and 
counterclaim thereto, denying liability to complainant and seeking 
an award of $1,571.45 against complainant for the latter’s alleged 
failure to ship tomatoes meeting contract requirements. Re- 
spondent requested an oral hearing. 


An oral hearing was held at Tampa, Florida, on December 1, 
1970. One witness appeared and testified on complainant’s behalf. 
One witness and respondent appeared and testified on respondent’s 
behalf. Respondent was represented by counsel at the hearing. 
Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Morris Shapiro, Administrator 
of the Estate of W. Shapiro & Co., trading as W. Shapiro & Co., 
whose address is P. O. Box 206, Frogmore, South Carolina. At the 
time of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent is an individual, Noel B. Hardina, whose address 


is 10131 Yacht Club Drive, Treasure Island, Florida. At the time 
of the transaction involved herein, respondent was licemsed under 
the act. 


3. On June 21, 1969, in contemplation of shipment in interstate 
commerce, complainant, acting through his sales manager, Jack 
Shapiro, sold to respondent, through his (respondent’s) buying 
broker, Fred Ferrante, a truckload of green tomatoes consisting 
of 900 40-pound cartons, at an agreed price of $3.50 per carton, 
f.o.b. Beaufort, South Carolina. Ferrante issued a Broker’s Memo- 
randum of Purchase and Sale in connection with this transaction 
on June 21, 1969, but made no mention therein concerning the 
contract destination of the fruit. 


4. On June 21, 1969, and pursuant to the contract set forth 
above, complainant loaded 900 40-pound cartons of green tomatoes 
into a refrigerated Marvin Transport truck at Beaufort, South 
Carolina. The truck, on that same day, then departed Beaufort, 
arriving in Port Elizabeth, New Jersey, on June 25, 1969. From 
Port Elizabeth the tomatoes were shipped by boat, on or about 
June 25, 1969, via Sea-Land Service, Inc.’s refrigerated trailer, to 
Rio Piedras, Puerto Rico, arriving on Thursday, July 3, 1969. The 
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tomatoes were delivered to respondent by Sea-Land Service, Inc. 
on July 7, 1969. 


5. The tomatoes involved herein were federally inspected in Rio 
Piedras, Puerto Rico, at 11:30 a.m. on July 15, 1969. The results 
of that inspection, in relevant part, are as follows: 


“Condition of load and containers: . .. Cartons wet and leak- 
ing juice from decayed tomatoes. 


“Condition of pack: Slightly slack. 
“Temperature of product: 51° F. 


“Condition: Average approximately 10% reds. From 90 to 
98% average 92% decay Rhizopus Rot, Bacterial Soft Rot 
and Watery Soft Rot in all stages, mostly advanced.” 


6. Respondent has made no payment to complainant in connec- 
tion with this transaction. 


7. The formal complaint was filed on December 8, 1969, which 
was within 9 months after the cause of action arose. 


CONCLUSIONS 


No issue is raised concerning respondent’s acceptance of the 
tomatoes involved herein. Accordingly, and having accepted the 
shipment, respondent is liable to complainant for the agreed f.o.b. 
contract price thereof, less provable damages sustained by re- 
spondent as the result of any breach of warranty by complainant. 
The burden of proving both the breach and the resulting damages, 
by a preponderance of the evidence, rests upon respondent. Moritz 
v. Tannous, 21 A.D. 158. 


Respondent contends that the tomatoes involved herein were in- 
fected with the fungi of Rhizopus Rot, Watery Soft Rot and Bac- 
terial Soft Rot at time of shipment, so that they were not in suit- 
able shipping condition on June 21, 1969, in breach of the war- 
ranty set forth in the Department’s regulations.' As partial proof 
of his claim, respondent points to the results of the Federal in- 
spection made of these tomatoes in Puerto Rico on July 15, show- 
ing substantial decay present in the fruit. As additional proof of 

1. The warranty to which respondent refers is set forth in the Department’s regulations and 
provides that in an f.o.b. shipment the produce sold shall be loaded aboard the transportation 
vehicle in “suitable shipping condition”. “Suitable shipping condition” is defined as meaning 
that the commodity, at time of billing, is in a condition which, if the shipment is handled under 


norma! transportation service and conditions, will assure delivery without abnormal deteriora- 
tion at the contract destination agreed upon between the parties. 7 CFR 46.43(i) and (j). 
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the alleged breach, respondent offered the oral testimony of an 
expert witness. who stated that in his opinion tomatoes shipped 
from South Carolina on June 21 under a constant temperature 
of 51° F. in transit would not show the amount of deterioration 
in Puerto Rico on July 15 that was revealed by the Federal in- 
spection of the load involved herein. 


At the oral hearing complainant’s witness, Jack Shapiro, pointed 
out that shipments from South Carolina to the New Jersey-New 
York City area normally require only two days in transit, but that 
the shipment involved herein took four days. Respondent admitted 
that the shipment did indeed take four days to make the trip, but 
offered no explanation for the delay. 


The warranty of suitable shipping condition, by definition, 
requires that the subject commodity be handled under normal 
transportation service and conditions for the warranty to be ap- 
plicable. The warranty further requires, for its application, that 
there be a contract destination agreed upon between the parties. 
In the instant case, a two-day delay in transit could hardly be 
characterized as normal transportation service. Furthermore, the 
evidence in the record is not sufficient to establish what, if any, 
contract destination the parties had agreed upon. Accordingly, we 
conclude that the warranty has no application in this case. 


But even if we were to conclude otherwise and were to apply 
the warranty here, respondent could not prevail, since the proof 
of breach by complainant has not been sustained by respondent. 
His (respondent’s) chief source of proof as to the alleged breach 
is the Federal inspection made of the tomatoes in Puerto Rico on 
July 15, which was 20 days after the arrival of the tomatoes at 
Port Elizabeth and 12 days after their arrival in Puerto Rico. This 
was too remote in time to be reflective of the condition of the 
tomatoes on arrival, either in Port Elizabeth or Puerto Rico. This 
leaves the testimony of respondent’s expert witness which, by 
itself, is insufficient to sustain respondent’s burden as to complain- 
ant’s alleged breach. Respondent is therefore liable to complainant 
for the f.o.b. purchase price of this shipment of tomatoes, $3,150, 
and his failure to pay complainant this sum is a breach of contract, 
in violation of section 2 of the act, for which reparation should be 
awarded, with interest. 


As we have previously stated, respondent in a counterclaim has 
asked for an award of reparation against complainant, as dam- 
ages for an alleged breach of contract by complainant. Since we 
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have found no such breach, it follows that the counterclaim should 
be dismissed. 
ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,150, with interest thereon at the 
rate of 8 percent per annum from July 1, 1969, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,059) 


SUNNY RIDGE FARMS v. EDWARD DILATUSH & Co., INC. PACA 
Docket No. 2-1937. Decided July 7, 1971. 


Failure to give notice of rejection—Failure to establish breach of contract 


Where respondent accepted the potatoes in issue and has failed to establish 
a breach of contract by complainant with respect thereto, respondent 
is liable to complainant for the balance due on the purchase price 
thereof. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $532.50 in con- 
nection with three truckloads of potatoes sold by complainant to 
respondent in contemplation of shipment in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer therto, denying liability to complainant. 


Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened method of procedure provided in 
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section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. Each party submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Joseph Sarafin, trading as 
Sunny Ridge Farms, whose address is Allentown, New Jersey. 


2. Respondent, Edward Dilatush & Co., Inc., is a corporation 
whose address is P. O. Box 40, Robbinsville, New Jersey. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


8. On March 25, 1970, in contemplation of shipment in inter- 
state commerce, complainant sold to respondent two truckloads of 
potatoes, consisting of 825 100-pound sacks, size B, at an agreed 
price of $1.10 per cwt., or a total purchase price of $907.50. The 
potatoes were to be loaded on two trucks sent by respondent to 
complainant’s farm on March 25, 1970. 


4. On March 25, 1970, complainant loaded 825 100-pound sacks 
of potatoes on two trucks that respondént had hired and sent to 
complainant’s farm on the same date. Respondent had sold these 
potatoes to Cannon Foods, Lumberton, North Carolina, prior to 
such loading, and instructed each truck driver to deliver the 
potatoes to Cannon Foods. The two trucks departed New Jersey 
on March 25, 1970, and arrived at Lumberton, North Carolina, on 
March 26, 1970. After accepting the first truckload of potatoes, 
respondent’s customer refused the second truckload of potatoes on 
account of a claimed high percentage of mold in the potatoes. The 
potatoes in the second load, along with most of the potatoes in 
the first load, were placed in a yard next to the customer’s pro- 
cessing plant. 


5. On March 31, 1970, in contemplation of shipment in inter- 
state commerce, complainant sold to respondent one truckload of 
potatoes, consisting of 400 50-pound sacks, U.S. No. 1 grade, at an 
agreed price of $3.40 per cwt., or a total purchase price of $680. 
The potatoes were to be loaded on a truck sent by respondent to 
complainant’s farm on March 31, 1970. 


6. On March 31, 1970, complainant loaded 400 50-pound sacks 
of U.S. No. 1 potatoes on a truck that respondent had hired and 
sent to complainant’s farm on the same date. Respondent had sold 
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these potatoes to Warnock-Calhoun, Inc., Swainsboro, Georgia, 
prior to such loading, and instructed the truck driver to deliver 
the potatoes to Warnock-Calhoun, Inc. The truck departed New 
Jersey on March 31, 1970, and arrived at Swainsboro, Georgia, on 
April 1, 1970. Complainant was notified by respondent on April 1, 
1970, that this customer was complaining about the load. The 
truckload of potatoes were refused by respondent’s customer on 
that date on account of decay. Following such rejection, respon- 
dent had the potatoes hauled to Dixie Central Produce Co., Colum- 
bia, South Carolina. 


7. The truckload of potatoes arrived at Columbia, South Caro- 
lina, on April 2, 1970. A Federal condition inspection was made of 
the potatoes at 8:40 a.m. on April 3, 1970. Such inspection showed 
the potatoes contained from 1 to 9 percent, average 4 percent, 
slimy soft rot, mostly in advanced stages. Following the inspec- 
tion, respondent authorized Dixie Central Produce Co. to handle 
the potatoes on a consignment basis. 


8. Respondent has paid $1,055 to complainant in connection 
with these transactions, consisting of $495 on the two truckloads 
of potatoes shipped on March 25, 1970, and $560 on the truckload 
of potatoes shipped on March 31, 1970. 


9. The formal complaint was filed on October 21, 1970, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although he delivered, and respondent 
accepted, three truckloads of potatoes meeting contract require- 
ments, respondent has paid only $1,055 to complainant in connec- 
tion with these transactions, leaving a balance due of $532.50. 
Respondent alleges that complainant guaranteed the grades, 
weights, and condition of the potatoes to destination, and that its 
deductions from the invoice prices were due to complainant’s fail- 
ure to deliver potatoes meeting contract requirements to respon- 
dent’s customers at destination. Complainant denies that he agreed 
to guarantee grades, weights, and condition of the potatoes to final 
destination, and contends that his obligations under the contract 
terminated when complainant delivered the potatoes to responde=-t 
in New Jersey. 


There is no dispute that complainant loaded the potatoes 
involved herein on trucks sent by respondent to complainant’s 
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farm on March 25 and March 31, 1970, and that respondent had 
the three truckloads of potatoes delivered to its customers. Al- 
though respondent’s customers refused to accept two of the three 
truckloads of potatoes involved herein, respondent did not reject 
the potatoes at destination, and therefore accepted the potatoes. 
Having accepted the potatoes, respondent is liable to complainant 
for the purchase price of each truckload, less any damages shown 
to have been caused by any breach of contract by complainant. 
The burden of proof is upon respondent to show by a preponder- 
ance of the evidence that complainant breached the contract, and 
the damages resulting therefrom. 


Even assuming, without deciding, that complainant guaranteed 
the grades, weights, and condition of the potatoes to final destina- 
tion, we find that respondent has failed to sustain the burden rest- 
ing upon it to show that the potatoes delivered to respondent’s 
customers did not meet contract requirements at destination. 


Respondent purchased two truckloads of potatoes from com- 
plainant on March 25, 1970. Respondent resold these potatoes 
to Cannon Foods, Lumberton, North Carolina. The potatoes were 
loaded on two trucks that respondent had hired and sent to com- 
plainant’s farm on March 25, 1970. The two trucks departed New 


Jersey on March 25, 1970, and arrived at Lumberton, North Caro- 
lina, on March 26, 1970. 


In support of its position that these potatoes did not meet con- 
tract requirements at destination, respondent has submitted in 
evidence three statements from persons who observed the condi- 
tion of the potatoes. Roy Tew of Cannon Foods states that the 
potatoes were very poor quality with a high percentage of mold, 
and that Cannon Foods could not process potatoes of such poor 
quality. Glenn Reeves, driver of one of the trucks that transported 
the potatoes to North Carolina, states that the potatoes smelled 
bad on arrival, and that many sacks had broken open on the floor 
of the truck, exposing wet potatoes. He further states that most 
of the potatoes in his load were placed in a yard next to the pro- 
cessing plant. Burley Dills, the other truck driver, states that the 
potatoes were in very poor condition when loaded on his truck at 
complainant’s farm. He states that many wet sacks broke during 
loading, and that the potatoes looked stale and showed decay. He 
further states that the condition of the potatoes was worse at 
destination, and that his entire load was placed in a yard next to 
the processing plant. 
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The two truckloads of potatoes purchased by respondent from 
complainant on March 25, 1970, were sold without representation 
as to grade. When goods are sold without any express warranty of 
quality, there remains an implied warranty that the goods would 
be at least merchantable. We note that respondent secured neither 
a Federal inspection of the potatoes at destination, nor a dump 
certificate covering the potatoes claimed to be of unmerchantable 
quality. Respondent has not submitted any evidence to show how 
many sacks of the potatoes were affected by decay, or what per- 
centage of decay was contained in the potatoes. We also note that 
Cannon Foods paid respondent the full invoice price for the first 
truckload of potatoes delivered on March 26, 1970. Upon review 
of the evidence, we find that respondent has not proven by a pre- 
ponderance of the evidence that the potatoes delivered. to Cannon 
Foods on March 26, 1970, were not of merchantable quality. 


Respondent purchased the third truckload of potatoes involved 
herein from complainant on March 31, 1970. Respondent resold 
these potatoes to Warnock-Calhoun, Inc., Swainsboro, Georgia. 
The potatoes were loaded on a truck that respondent had hired 
and sent to complainant’s farm on March 31, 1970. The truck 
departed New Jersey on March 31, 1970, and arrived at Swains- 
boro, Georgia, on April 1, 1970, where the potatoes were refused 
by respondent’s customer on account of decay. Respondent had the 
potatoes hauled to Dixie Central Produce Co., Columbia, South 
Carolina, where they arrived on April 2, 1970. 


In support of its position that these potatoes did not meet con- 
tract requirements at destination at Swainsboro, Georgia, re- 
spondent has submitted in evidence a statement from C. H. Cal- 
houn of Warnock-Calhoun, Inc. Mr. Calhoun states that the 
potatoes on April 1, 1970, were in such bad condition that he could 
not use them. He further states that more than one-half of the 
sacks had one or more wet spots indicating decayed potatoes. 
Respondent also has submitted in evidence a Federal inspection 
certificate showing the results of an inspection made of the pota- 
toes at Columbia, South Carolina, on April 3, 1970. The inspection 
certificate shows the potatoes had an average of 4 percent slimy 
soft rot, mostly in advanced stages. 


The third truckload of potatoes purchased by respondent from 
complainant was sold on the basis of U.S. No. 1 grade. The grade 
standards for U.S. No. 1 potatoes (7 CFR 51.1541) allow an 11 
percent tolerance for defects, including therein not more than 1 
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percent for potatoes affected by soft rot or wet breakdown. The 
potatoes therefore were not U.S. No. 1 quality at Columbia, South 
Carolina, on April 3, 1970. However, even accepting respondent’s 
contention that complainant guaranteed grade to destination, the 
contract would have required only that the potatoes be U.S. No. 1 
grade at destination, which was Swainsboro, Georgia, on April 1, 
1970. Although respondent has shown that more than one-half of 
the sacks containing the potatoes had wet spots on that date, 
respondent has not submitted any evidence to show what per- 
centage of decay was contained in the potatoes at destination. 
Upon review of the evidence, including the results of the inspec- 
tion made on April 3, 1970, we cannot state with assurance that 
the potatoes were not U.S. No. 1 quality at Swainsboro, Georgia, 
on April 1, 1970. We conclude that respondent has failed to sustain 
its burden of proving that the third truckload of potatoes did not 
meet contract requirements at destination. 


Having failed to establish a breach of contract on the part of 
complainant, respondent is liable for the balance of the purchase 
price of each truckload, or $532.50. Respondent’s failure to pay 
this amount promptly is a violation of section 2 of the act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $532.50, with interest thereon 
at the rate of 8 percent per annum from July 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,060) 


In re PIAZZA PRODUCE Co., INc. PACA Docket No. 2-2206. Decided 
July 14, 1971. 


Failure to pay promptly—Consignment proceeds—Suspension of 
license (30 days)—Consent 


Respondent’s failures to account correctly and to make full payment promptly 
for perishable agricultural commodities received on consignment in 
interstate commerce are violations of the act for which respondent’s 
license under the act is suspended for 30 days effective August 2, 1971. 
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Daphne M. Anderson for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on June 25, 1971, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the com- 
plaint that respondent flagrantly and repeatedly violated section 2 
of the Act by failing to account truly and correctly and to make 
full payment promptly of the net proceeds realized in connection 
with perishable agricultural commodities received on consignment 
in interstate commerce. 


Respondent filed an answer on July 7, 1971, admitting all the 
factual allegations of the complaint and consenting to the issuance 
of an order suspending for 30 days the license issued to the 
respondent pursuant to the Act. Respondent’s answer also waived 
oral hearing, waived the provision of section 10 of the Act which 
requires 10 days’ notice before an order may take effect, waived 
the preparation of a Hearing Examiner’s report, and waived oral 
argument. 


FINDINGS OF FACT 


1. Respondent, Piazza Produce Co., Inc., is a New York corpo- 
ration whose address is 2100 Park Street, Syracuse, New York 
13208. 


2. Pursuant to the licensing provisions of the Act, a license, 
numbered 069582, was issued to respondent on August 26, 1940. 
This license has been renewed annually and next is subject to 
renewal on or before August 26, 1971. 


3. During the period May 1969, through March 1971, respon- 
dent received in interstate commerce, an consignment from 17 
shippers, 18 lots of fruit and vegetables, being perishable agricul- 
tural commodities, and accepted and sold these commodities, but 
failed to account truly and correctly and make full payment 
promptly of the net proceeds realized, as set forth below: 
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Net Proceeds 
Received but 
omitted from 
Trans. Origin of Date Accounting & 
No. Shipper ShipmentCommodity Received Underpaid 
Pacific Farm Company CA Lettuce 5-17-69 $ 474.56 
Rala Singh Farms FL Potatoes 5-28-69 228.38 
Kerr & Revels Farms, Inc. AZ Lettuce 5-29-69 435.32 
Anton Caratan & Son CA Grapes 10- 6-69 1,758.25 
F. H. Hogue Produce Co. CA Lettuce 10-20-69 39.88 
George Arakelian Farms, Inc. CA Lettuce 10-24-69 269.11 
High & Mighty Farms, Inc. CA Lettuce 1-20-70 214.01 
Mutual Vegetable Sales CA Lettuce 3- 6-70 541.18 
J. S. McManus Produce TX Grapes 8- 9-70 177.93 
F. H. Hogue Produce Co. AZ Lettuce 3- 9-70 385.95 
Trautmann Bros. Co. of Cantaloupes 6-22-70 400.64 
Laredo, Texas, Inc. 
Stadelman Fruit, Inc. WA - Onions 8- 4-70 1,108.80 
United Packing Company Cantaloupes 8-17-70 216.68 
J. J. Crosetti Co. Celery 10-19-70 233.77 
Mel Finerman Co., Inc. Lettuce 11-19-70 918.23 
Lake Shore Growers Cabbage 1-12-71 132.98 
Cooperative Association 
Fancee Farms Cabbage 1-21-71 194.33 
Inter Harvest, Inc. Lettuce 3-24-71 327.60 
Total Net Proceeds Underpaid $8,057.60 
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4, Full restitution was made to the above listed shippers on 
June 4, 1971. 


5. By notice in writing dated June 10, 1971, respondent was 
given the opportunity to demonstrate or achieve compliance with 
all lawful requirements of the Act relating to the allegations in 
this complaint. Respondent has failed to do so. 


CONCLUSIONS 


By reason of the facts admitted by respondent and set forth 
herein, respondent has willfully, flagrantly and repeatedly violated 
section 2 of the Act (7 U.S.C. 499(b)). Respondent has filed its 
consent to the issuance of an order suspending its license for 30 
days, and has requested that the suspension become effective on 
August 2, 1971, or as soon thereafter as possible. Complainant has 
consented to and recommended the issuance of such an order. 
Respondent waived oral hearing and the preparation of a Hearing 
Examiner’s report, and waived oral argument. Accordingly, pur- 
suant to section 47.26(b) of the Rules of Practice (7 CFR 
47.26(b)), such an order should be issued. 
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ORDER 


Effective the 2nd day of August, 1971, respondent’s license 
under the Act is suspended for the period of 30 days. 


The facts and circumstances shall be published. Copies of this 
order shall be served upon the parties. 


(No. 14,061) 


HOVERSEN & SONS v. H. AXELROD SON COMPANY, INC. PACA 
Docket No. 2-1925. Decided July 15, 1971. 


Breach of eontract—Burden of proof—Liability 


Where respondent accepted the produce in issue, and has failed to establish 
a breach of contract by complainant with damages resulting therefrom, 
respondent is liable to complainant for the balance of the purchase price 
due on said produce. 


Complainant pro se. 
Selker, Mastics & Einbund, Cleveland, Ohio, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,453.25 in 
connection with shipment of a partial truckload of cucumbers in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. 


Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened method of procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, complainant submitted an opening 
statement and respondent submitted an answering statement. 
Respondent filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Herbert Edward 
Hoversen and William Eugene Hoversen, doing business as Hover- 
sen & Sons, whose address is 7 South Water Market, Chicago, 
Illinois. 


2. Respondent, H. Axelrod Son Company, Inc., is a corporation 
whose address is 10101 Quincy Street, Cleveland, Ohio. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. On June 4, 1970, in the course of interstate commerce, com- 
plainant sold to respondent one partial truckload of cucumbers, 
consisting of 400 containers of cucumbers for pickling, at an 
agreed price of $2,906.50 for the lot, to be shipped by complainant 
from Chicago, Illinois, on June 4, 1970, to respondent at Cleveland, 
Ohio. 


4. The cucumbers involved herein had been shipped by com- 
plainant from Mississippi on June 1, 1970, to its place of business 
at Chicago, Illinois, where the cucumbers arrived on June 4, 1970. 
After being inspected by complainant, the cucumbers were placed 
on another truck and shipped to respondent on the same date. 


5. On June 5, 1970, the cucumbers arrived at Cleveland, Ohio. 
Respondent accepted the cucumbers by unloading them on that 
date. 


6. On or about June 8, 1970, respondent advised complainant by 
telephone that most of the cucumbers were worthless. 


7. Respondent subsequently dumped approximately one-half of 
the cucumbers involved herein. 


8. Respondent has paid to complainant $1,453.25 in connection 
with this transaction, leaving a balance due of $1,453.25. 


9. The formal complaint was filed on October 9, 1970, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute that complainant agreed to sell, and respon- 
dent agreed to purchase, one partial truckload of cucumbers for 
pickling on June 4, 1970. Complainant alleges that the cucumbers 
were inspected by complainant and were in very good condition 
when shipped from Chicago, Illinois, on June 4, 1970. Complainant 
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further alleges that although respondent accepted the cucumbers 
upon arrival, respondent has only paid $1,453.25 to complainant 
in connection with this transaction, leaving a balance due of 
$1,453.25. Respondent alleges that the cucumbers arrived at Cleve- 
land, Ohio, on June 5, 1970, with substantial spoilage. Respondent 
further alleges that after failing in several attempts to reach 
complainant’s Herbert E. Hoversen by telephone on June 5, 1970, 
respondent unloaded the cucumbers and salvaged as many cucum- 
bers as possible. 


Having unloaded the shipment upon arrival, respondent ac- 
cepted the cucumbers on June 5, 1970. Accordingly, respondent is 
liable to complainant for the purchase price, less any damages 
shown to have been caused by any breach of contract by complain- 
ant. The burden of proof is upon respondent to show by a pre- 
ponderance of the evidence that complainant breached the con- 
tract, and the damages resulting therefrom. 


In support of its position that the cucumbers did not meet con- 
tract requirements upon arrival, respondent has submitted in 
evidence three affidavits from its employees concerning the condi- 
tion of the shipment on arrival. Each affidavit is worded exactly 
the same. Each employee states that more than one-half of the 
shipment was rotten on arrival and was not fit for use in food 
processing in respondent’s plant. Each employee further states 
that he helped sort the good cucumbers from the spoiled ones, and 
that over one-half of the shipment had to be thrown out immedi- 
ately due to spoilage. An affidavit from respondent’s president, 
Barnet I. Axelrod, stating that the shipment was substantially 
spoiled on arrival and that over one-half of the shipment was rot- 
ten, has also been submitted in evidence by respondent. 


In support of its position that the cucumbers were in very good 
condition when shipped from Chicago, Illinois, on June 4, 1970, 
complainant has submitted in evidence the affidavit of Herbert E. 
Hoversen, one of its partners. Mr. Hoversen states that he watched 
the loading of the cucumbers at Chicago, Illinois, on June 4, 1970. 
He further states that he personally inspected the cucumbers at 
that time and found them to be in very good condition. 


The cucumbers purchased by respondent from complainant on 
June 4, 1970, were sold without representation as to. grade. When 
goods are sold without any express warranty of quality, there 
remains an implied warranty that the goods would be at least 
merchantable. It is noted that respondent secured neither a Fed- 
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eral inspection of the cucumbers at destination, nor a dump cer- 
tificate covering the cucumbers claimed to be of unmerchantable 
quality. Although the affidavits submitted by respondent state that 
over one-half of the shipment was rotten on arrival, respondent 
has not submitted any evidence to show what percentage of decay 
was contained in the cucumbers. Upon review of the evidence, it 
is concluded that respondent has failed to sustain the burden 
resting upon it to show by a preponderance of the evidence that 
the cucumbers were not of merchantable quality. 


Having failed to established a breach of contract on the part of 
complainant, respondent is liable to complainant for the balance of 
the purchase price, or $1,453.25. Respondent’s failure to pay this 
amount promptly is a violation of section 2 of the act, for which 
reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,453.25, with interest thereon at 
the rate of 8 percent per annum from July 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,062) 


CONWAY PRDOUCE, INC. v. CONNER BROTHERS PRODUCE. PACA 
Docket No. 2-1967. Decided July 15, 1971. 


Acceptance—Liability 


Where respondent purchased and accepted the produce involved, respondent 
is liable to complainant for the purchase price thereof, less the amount 
credited respondent by complainant for produce returned. 


Covnterclaim—Dismissal—Jurisdiction 


Where the Secretary is without jurisdiction in the subject matter of re- 
spondent’s counterclaim against complainant, the counterclaim is dis- 
missed. 


Levy & Howell, Jacksonville, Florida, for complainant. 
Roth, Segal & Levine, Orlando, Florida, for respondent. 
Bruce S. Weiner, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $12,827.45, which 
amount is alleged to be the purchase price of mixed fruits and 
vegetables sold to respondent between April 9 and June 24, 1970. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an answer 
and counterclaim thereto, denying liability to complainant and 
requesting an award of reparation in the amount of $1,000 against 
complainant for selling produce to respondent’s customers and 
competitors at lower prices than to respondent in order to ruin 
respondent’s business. Complainant filed a reply to the counter- 
claim, denying liability to respondent. 


Although the amount claimed in the formal complaint exceeds 
$1,500, oral hearing was waived by the parties. Accordingly, the 


shortened method of procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to such 
procedure, respondent submitted an answering statement and com- 
plainant submitted a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Conway Produce, Inc., is a corporation whose 
address is P. O. Box 6706, Jacksonville, Florida. At the time of 
transactions involved herein, complainant was licensed under the 
act. 


2. Respondent is an individual, Gilbert Conner, doing business 
as Conner Brothers Produce, whose address is 530 Hames Street, 
Orlando, Florida. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. Between April 9 and June 24, 1970, complainant sold to 
respondent 23 lots of mixed fruits and vegetables which had been 
received by complainant from outside the State of Florida, for a 
total invoice price of $13,084.35 delivered, Orlando, Florida. 


4. Between April 9 and June 24, 1970, complainant delivered to, 
and respondent accepted at Orlando, Florida, the mixed fruits and 
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vegetables involved herein. During this same period, respondent 
received credit in the amount of $256.90 from complainant for 
produce returned by respondent to complainant. 


5. Respondent has not paid to complainant any part of the 
purchase price in connection with these transactions, leaving a 
balance due of $12,827.45. 


6. The formal complaint was filed on October 6, 1970, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although it sold and delivered, and 
respondent purchased and accepted, the mixed fruits and vege- 
tables involved herein between April 9 and June 24, 1970, respon- 
dent has not paid to complainant any part of the purchase price 
thereof, leaving a balance due of $12,827.45. Respondent, in his 
verified answer signed by Gilbert Conner, admitted that he did 
business with complainant between April and June 1970, but 
denied the accuracy of the amounts claimed in the invoices which 
are attached as exhibits to the complaint. In his verified answering 
statement signed by Gilbert Conner, however, respondent denied 
having purchased any produce from complainant between April 9 
and June 24, 1970, denied having received any produce from 
complainant during that period, and denied having received all the 
invoices which are attached as exhibits to the complaint. 


The position taken by respondent in his verified answering state- 
ment is inconsistent with the position taken by respondent in his 
verified answer. Each statement was signed and sworn to by Gil- 
bert Conner, the owner of respondent. Such inconsistent state- 
ments cast doubt on the credibility of respondent in this proceed- 
ing. In light of this fact, and upon review of the evidence, we find 
that complainant sold and delivered, and respondent purchased 
and accepted, the produce involved herein between April 9 and 
June 24, 1970. 


The only remaining issue to be considered is respondent’s coun- 
terclaim. Section 47.8(b) of the rules of practice issued pursuant 
to the act provides that an answer may include a counterclaim 
or set-off (7 CFR 47.8(b)). However, the transaction and the 
subject matter of the counterclaim must be within the jurisdiccion 
of the Secretary under the act. Frank Kenworthy Company v. 
D. L. Piazza Company, 16 A.D. 844. Respondent’s counterclaim 





DESERT PRODUCE v. ZEPEDA et al. 975 
Cite as 30 A.D. 975 


deals with alleged sales of produce by complainant to respondent’s 
customers and competitors at lower prices than to respondent in 
order to ruin respondent’s business. Such conduct, if proven, 
would not constitute a violation of the act, and therefore the sub- 
ject matter of the counterclaim does not come within the juris- 
tion of the act. Accordingly, the counterclaim must be dismissed. 


The purchase price of the mixed fruits and vegetables sold by 
complainant to respondent is $13,084.35. Respondent received 
credit in the amount of $256.90 from complainant for produce 
returned by respondent to complainant. Respondent has not paid 
to complainant any part of the purchase price in connection with 
these transactions, leaving a balance due of $12,827.45. Respon- 
dent’s failure to pay complainant this amount promptly is a viola- 
tion of section 2 of the act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $12,827.45, with interest thereon 
at the rate of 8 percent per annum from July 1, 1970, until paid. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,063) 


DESERT PRODUCE, INC. v. ZEPEDA, ESPARZA & LOPEZ COMPANY OF 
DALLAS. PACA Docket No. 2-1879. Decided July 16, 1971. 


Failure to submit evidence—Dismissal 


Where respondent’s objections to receipt of complaint and exhibits as evidence 
at oral hearing were sustained by the presiding officer, and the only 
evidence upon which complainant could rely in support of its allegations 
was the report of investigation, which was insufficient to support the 
complaint, complainant has failed to sustain its burden of proof and the 
complaint is dismissed. 


Western Growers Assn., Los Angeles, Cal., for complainant. 
Hernandez, Cazoral, Ramirez & Perini, Dallas, Texas, for respondent 
Lopez. 
Levin, Weinberg & Levin, Dallas, Texas, for respondent Esparza. 
Elbert A. Cole, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the sum of $7,333.50 in con- 
nection with transactions in interstate commerce allegedly involv- 
ing the sale by complainant to respondent of three truckloads of 
lettuce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
each of the respondent partners, Overlin R. Esparza and Alfonzo 
G. Lopez. Each partner filed an answer denying liability and 
requesting an oral hearing. 


An oral hearing was held at Dallas, Texas, on March 1, 1970. 
Neither complainant nor respondent partner Alfonzo G. Lopez 
was present or represented at the hearing. Respondent Overlin 
R. Esparza was present and testified at the hearing, and was rep- 
resented there by counsel. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Desert Produce, Inc., is a corporation whose 
address is P. O. Box 808, Holtville, California. 


2. Respondent is a partnership composed of Overlin R. Esparza 
and Alfonzo G. Lopez, doing business as Zepeda, Esparza & Lopez 
Company of Dallas, whose address is 925 South Harwood Street, 
Dallas, Texas. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. Between the dates of November 18 and November 24, 1969, 
in the course of interstate commerce, complainant carried on nego- 
tiations with respondent relative to three lots of California lettuce. 
The negotiations were conducted through a broker, Mike Menden- 
hall, of Glendale, Arizona. 


4. The formal complaint was filed on May 6, 1970, which was 
within 9 months after the alleged causes of action herein accrued. 
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CONCLUSIONS 





Complainant, in its formal complaint, alleges that on each of 
the dates of November 18, November 20, and November 24, 1969, 
it sold to respondent a truckload of lettuce; that on each of these 
dates it shipped from loading point in the State of Arizona to 
respondent at Dallas, Texas, a truckload of lettuce meeting con- 
tract requirements; and that each of these truckloads was received 
and accepted by respondent, but that respondent has paid com- 
plainant only $500 in connection with these transactions, leaving 
a balance due of $7,333.50. 





Respondent partner Overlin R. Esparza in his answer stated 
that he would not admit or deny the allegations in the formal 
complaint because “. . . said allegations are matters concerning 
which your respondent herein has no knowledge.”’ Esparza’s testi- 
mony at the oral hearing was in accord with his pleading, to wit: 
that he had no personal knowledge of the transactions alleged in 
the formal complaint. The answer of respondent partner Alfonzo 
G. Lopez was substantially the same as that filed by Esparza. 


Complainant has the burden of proving the terms of the contract 
relied upon, compliance therewith by complainant, breach thereof 
by respondent, and the damages flowing from such breach. Cf. 
Renfro v. Toplitzky, 18 A.D. 67. At the hearing in this proceeding, 
no oral or deposition testimony was entered in evidence by com- 
plainant. While the verified complaint and attached exhibits were 
offered in evidence at the hearing by the presiding officer upon the 
written request of complainant, an objection to their receipt in 
evidence was lodged by counsel for respondent Esparza, and prop- 
erly sustained by the presiding officer. Bennett-Mount Company v. 
J. E. Nelson & Sons, 13 A.D. 137. 


The only evidence thus remaining, and upon which complainant 
may rely for sustaining its burden of proof, is that contained in 
the report of investigation. This, in itself, is insufficient to support 
the allegations set forth in the complaint. We conclude, therefore, 
that complainant has failed to sustain its burden of proof herein 
and that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 





Copies of this order shall be served upon the parties. 
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(No. 14,064) 


CENTRAL NEW YORK PRODUCE Co., INC. v. PURE GOLD, INC. PACA 
Docket No. 2-1474. Decided July 20, 1971. 


Dismissal of second petition for reconsideration 


In reviewing the second petition filed by complainant, we find nothing that 
was not considered in the issuance of our prior orders in the case (30 
A.D. 648, 829), and therefore complainant’s second petition is dis- 
missed. The order of May 11, 1971 (30 A.D. 643) dismissing the com- 
plaint is reinstated. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An order was issued on May 11, 1971, dismissing the complaint. 
Complainant subsequently filed a petition for reconsideration of 
our order of May 11, 1971, which petition was dismissed by order 
dated June 16, 1971. 


On July 8, 1971, complainant filed a second petition, asking that 
the order of May 11, 1971, be given further reconsideration. Fol- 
lowing the receipt of the second petition, a stay order was issued 
on July 15, 1971, staying the order of May 11, 1971, pending 
further action in the case. 


In reviewing the second petition filed by complainant, we find 
nothing that was not considered in the issuance of our prior orders‘ 
in the case. Accordingly, complainant’s petition is dismissed with- 
out prior service upon respondent and the order of May 11, 1971, 
dismissing the complaint is hereby reinstated. 


Copies of this order shall be served upon the parties. 


(No. 14,065) 


R10 GRANDE PICKLE COMPANY OF PHARR v. SPIKE MILLER. PACA 
Docket No. 2-1686. Decided July 21, 1971. 
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Contract—Pre-committed customers—Damages 


Where complainant failed to prove that respondent falsely represented that 
he negotiated contracts with 12 purchasers, and where respondent acted 
with reasonable care and diligence in attempting to get the pre-com- 
mitted customers to take their commitments, and to dispose otherwise of 
the pickles when they did not, complainant’s claim for damages based 
thereon may not be allowed. 


Exclusive agency provision—Breach of 


Where respondent breached the exclusive provision of the contract by acting 
as agent for a competitor of one of the principal’s customers, respondent 
is liable to complainant for the secret profit, or brokerage, on the two 
transactions so made. 


Amended complaint—Contract—Exclusive agency provision 


Where contract did not include the handling of imported long, green cucum- 
bers, respondent did not breach the exclusive agency provisions thereof 
as further alleged by complainant in a later transaction, and damages 
claimed therein are not allowed. 


Counterclaim—Brokerage—Not entitled to 


Respondent is not entitled to brokerage on transactions he was unable to 
handle; has no right to brokerage on a sale made by complainant after 
termination of the contract between them; and where Golden Pickle 
Company, a salter, was within the category excluded from the contract, 
respondent is not entitled to brokerage claimed on either of the three 
sales in issue. 


Counterclaim—Brokerage—Entitlement 


Where the two transactions in January and February 1969 were handled by 
complainant without the knowledge of respondent, respondent is entitled 
to brokerage thereon in the amount of $346.79. 


Payment in error—Sale to salter 


Where Klein Pickle Company is a salter, and thereby excluded from the 
terms of the contract, the brokerage paid to respondent by complainant 
on the sale to this company was in error and respondent is not entitled 
thereto. 
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Counterclaim—Reduction of amount claimed 


The amount of respondent’s counterclaim is reduced by the amounts of the 
claims to which he is not entitled and the amount paid to him in error 
by complainant. Complainant is liable to respondent for the amount of 
the counterclaim, less the amounts so stated to which he is not entitled. 


Travis Hiester, Edinburg, Texas, for complainant. 
S. Robert Zimmerman, Pompano Beach, Fla., for respondent. 
Jack Purser, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a formal complaint on October 3, 1969, alleging 
that in June 1969 respondent by oral contract was appointed 
exclusive agent for the marketing of fresh green stock cucumbers 
to be imported by complainant from Mexico. It is further alleged 
that respondent failed to obtain pre-season commitments from 
purchasers as required by the contract and that complainant sus- 
tained damages of $166,297.51. Complainant requested reparation 
in that amount. 


Copies of the formal complaint and of the report of investiga- 
tion prepared by the Department were served upon respondent. A 
copy of the report of investigation was also served upon complain- 
ant. Respondent filed an answer to the complaint denying liability 
for the amount claimed and asserting a counterclaim against com- 
plainant in the amount of $4,136.79 for unpaid brokerage. Re-, 
spondent also requested an oral hearing. Complainant filed a reply 
to the counterclaim denying liability for the amount claimed. Com- 
plainant subsequently filed an amended complaint adding claims 
for violations of exclusive agency provisions of the contract and 
seeking reparation in the amount of $191,297.51. 


The oral hearing was held on December 2, 1970, at Pompano 
Beach, Florida. Complainant was represented by counsel who 
called respondent as an adverse witness and two witnesses on 
complainant’s behalf. Respondent was represented by counsel who 
called respondent and one witness on respondent’s behalf. Com- 
plainant filed a brief and proposed findings of fact. 





RIO GRANDE PICKLE CO. v. SPIKE MILLER 
Cite as 30 A.D. 978 


FINDINGS OF FACT 


1. Complainant, Rio Grande Pickle Company of Pharr, is a 
corporation whose address is P. O. Box 263, Edinburg, Texas. 


2. Respondent, Isaac Miller, is an individual doing business as 
Spike Miller, whose address is P. O. Box 268, Pompano Beach, 
Florida. 


3. At the time of the transactions involved herein, complainant 
and respondent were licensed under the act. 


4. Prior to December 1, 1968, contemplating shipment in foreign 
and interstate commerce, complainant and respondent entered into 
an oral contract whereby respondent was to act as exclusive agent 
of complainant in the marketing of Mexican cucumbers for pick- 
ling (hereinafter referred to as “pickles”) during the shipping 
season which is approximately December 25, 1968, through April 
1, 1969. Respondent was not to handle pickles from other shippers 
or sources. Complainant was to arrange for the production of at 
least 100,000 bushels of pickles in the Apatzingan, Michiocan area 
of Mexico. Respondent was to obtain contracts for the sale of 
approximately 70,000 bushel crates prior to the shipping season 
at prices agreeable to complainant. Excluded from the contract 
were sales made by complainant of pickles imported in brine and 
sales to purchasers for brining (hereinafter referred to as “salt- 
ers’). Complainant was to arrange for the transportation of the 
pickles from Mexcio to Edinburg, Texas, and was to invoice and 
collect. Respondent was to provide a quality control man at Edin- 
burg to assist complainant in the distribution of the pickles. 
Respondent was to receive brokerage of 5 percent of the net f.o.b. 
Edinburg price on sales and of the net proceeds on consignments. 


5. Pursuant to the foregoing contract and prior to December 1, 
1968, complainant contracted with farmers in Mexico to produce 
at least 100,000 bushels of pickles. 


6. Prior to January 1, 1969, respondent negotiated contracts for 
the sale by complainant to 12 firms of “Fancy Green Pickles” in 
bushel crates as follows: 


a. Axelrod Smoked Fish Company, Cleveland, Ohio, 200 crates 
per month starting about January 1, 1969. 


b. Atkins Pickle Co., Inc., Atkins, Arkansas, four truckloads of 
630 crates each, one on each of the following dates, January 
1, January 27, February 15 and February 28, 1969. 
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. Batampte Pickle Products, Inc., Brooklyn, New York, one 
trnckload per week starting about January 1, 1969. 


. B. Gross & Company, Philadelphia, Pennsylvania, 150 crates 
per week starting about January 1, 1969. 


. Pickle Co-op. Inc., Jersey City, New Jersey, 400 crates per 
week starting about January 1, 1969. 


. Purity Condiments, Inc., Miami, Florida, three truckloads 
per month starting about January 1, 1969. 


. Rhodesdale Food Products, Inc., Rhodesdale, Maryland, 100 
crates of size 3/400s, 75 crates of Dills, 75 crates of Choice 
and 50 crates of Cukes every two weeks starting about Janu- 
ary 1, 1969. 


. Schorr-Stern Food Company, Brooklyn, New York, 1,000 
crates per week starting about January 1, 1969. 


i. Seashore Food Products, Inc., Opa-locka, Florida, two truck- 
loads per week starting about January 1, 1969. 


j. United Pickle Company, Bronx, New York, 350 crates per 
week starting about January 1, 1969. 


. Wellworth Pickle Company, Paterson, New Jersey, 100 crates 
of 7/800s, 100 crates of 5/600s and 50 crates of Choice start- 
ing about January 1, 1969. 


l. R. & 8S. Pickle Works, Roxbury, Massachusetts, two truck- 
loads per month as required. 


7. The purchasers under the foregoing contracts, except those 
that specified certain sizes of pickles, were to order the assortment 
to be shipped 24 hours in advance of shipment. The delivered 
prices per crate agreed upon by complainant and the purchasers 
for the various sizes, with the exception of those sold to R. & S. 
Pickle Works which were 25 cents per bushel higher, were 7/800s, 
$9.00; 5/600s, 3/400s and Dills, $8.50; Choice, $8.00; Cukes, 
$7.50; and Plains, $7.00. 


8. Subsequently, complainant prepared at respondent’s request 
a written agreement which included the terms previously agreed 
upon orally, except the quantities of pickles to be grown and sold, 
and the prices. This agreement was signed by James H. Imatani, 


1. The record contains no evidence defining the sizes, such as length or diameter, other 
than that 7/800s are the smallest and the others are increasingly larger. Apparently 
7/800s means 700 to 800 pickles in a bushel crate weighing 51 pounds net weight. 
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Will Wallace and Edith Carver, President, Vice-President, and 
Secretary-Treasurer, of complainant, respectively, and mailed to 
respondent who signed it on February 7, 1969. 


9. On or about January 1, 1969, John C. Phillips, went to Edin- 
burg, Texas, at respondent’s direction, to handle quality control 
for the pickles to be imported by complainant. 


10. Between December 18, 1968, and April 2, 1969, complainant 
shipped a total of 70,677 bushel crates of pickles by truck from 
Mexico to Edinburg. Mrs. Carver at Edinburg was advised of the 
manifest of each truckload at the time of shipment. This informa- 
tion was relayed through Phillips to respondent. Shipping instruc- 
tions, including the name of the consignee and the sizes, were sent 
by respondent through Phillips to Mrs. Carver. A total of 26,920 
crates of pickles were sold at the pre-season prices, including 
24,568 crates ordered by the 12 pre-season purchasers, and com- 
plainant realized net f.o.b. proceeds of $170,242.87. Beginning 
about February 22, 1969, 7,817 crates were sold by respondent and 
shipped by complainant at prices less than specified in the pre- 
season contracts, including 4,558 crates to the 12 pre-season 
buyers, for net proceeds of $38,930.99. Complainant shipped 
28,939 crates on consignment and realized net proceeds of 
$144,994.60. Complainant sold 6,991 crates of pickles to salters for 
net proceeds of $23,411.35. 


11. No shipments were made to Axelrod Smoked Fish Company 
under its pre-season contract because complainant was unable to 
obtain trucks to make deliveries to Cleveland, Ohio, where this 
firm was located. 


12. Seashore Food Products, Inc. ordered and received one load 
of 615 crates of pickles on January 15, 1969. It refused to order 
more because of claimed poor quality. 


18. In some instances, the orders of pre-season purchasers could 
not be filled because the pickles imported by complainant did not 
contain the quantity and proper distribution of the smaller sizes. 


14. The quality of the pickles shipped by complainant in some 
instances was poor when received by the purchasers. Adjustments 
were granted by complainant on some of these shipments. 


15. After the first week in February the market price of pickles 
declined substantially. 
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16. In February 1969, complainant dumped 10,000 crates of 
pickles in Mexico when neither complainant or respondent could 
dispose of them by sale or consignment. 


17. Complainant sold to Klein Pickle Co. 407 crates of pickles on 
February 3 and 438 crates on February 17. On February 1 com- 
plainant sold 350 crates of pickles to Golden Pickle Co. Both pur- 
chasers were salters and therefore the sales were not subject to the 
contract between complainant and respondent. Complainant paid 
brokerage of $213.84 to respondent on the Klein transactions in 
error. 


18. On January 13, 1969, complainant sold 301 crates of pickles 
to C & S Packing Co. On February 27 complainant shipped 460 
crates to Studstill of New York on consignment. Both of these 
transactions were made without the knowledge or consent of 
respondent in violation of the exclusive agency of respondent. 
Complainant owes respondent brokerage of $229.47 and $117.32, 
respectively, on these transactions. 


19. On March 21, complainant sold 500 crates of pickles to East- 
ern Pickle Company after respondent said he could not dispose of 
them. No brokerage is due respondent on this transaction. 


20. During the period of January 10 through February 22, 1969, 
respondent purchased 4,435 crates of Yucatan, Bahama and 
Dominican long, green cucumbers from importers for a total of 
$14,962.50 which he resold for a total of $17,542. The contract 
between complainant and respondent did not cover long, green 
cucumbers. 


21. On December 20, 1968, respondent as broker sold 780 crates 
of pickles for B & L Produce of Arizona, Inc., to Purity Condi- 
ments, Inc. for a net price of $7,309.00. On December 31, 1968, 
respondent as broker negotiated a sale of 740 crates of pickles 
between these same firms for a net price of $5,262.50. Respondent 
received brokerage of $628.57. Complainant had no knowledge of 
these transactions. 


22. The contract between complainant and respondent was 
mutually terminated between March 22 and 26, 1969. 


23. Beginning on March 27, 1969, complainant sold four loads of 
pickles to Albert Spector and one load to Atkins Pickle Co., Inc. 
No brokerage is due respondent on these transactions. 
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24. In April complainant ordered that the balance of the pickles 
in Mexico, 19,333 bushels, not be shipped. 


25. Complainant owes respondent brokerage of $3,080.82. 


26. The formal complaint was filed October 3, 1969, which was 
within 9 months after the causes of action involved herein 
accrued. The amended complaint dated November 20, 1970, was 
filed within 9 months after the causes of action therein accrued. 


CONCLUSIONS 


The evidence presented at the oral hearing shows that in the 
early part of 1968, respondent sold several loads of pickles for 
complainant at the request of Mrs. Carver, Secretary-Treasurer 
and General Manager of complainant. Subsequently Mrs. Carver 
and respondent discussed the possibility of respondent represent- 
ing complainant in the marketing of pickles during the 1968-69 
pickle season. In July 1968, Will Wallace, Vice-President of com- 
plainant, went to Swedesboro, New Jersey, to discuss the matter 
with respondent. A letter dated July 19, 1968, was prepared and 
signed by Wallace and Mrs. Carver, and sent to respondent. It 
purported to set forth the terms of a contract orally agreed upon. 
According to respondent, James H. Imatani, President of com- 
plainant, telephoned and said there would be no contract without 
his approval. Subsequently, all of the officers of complainant met 
with respondent at a convention in Chicago, Illinois, in October 
where the contract was discussed. At some point respondent asked 
Mrs. Carver to put the contract in writing, have all of the officers 
sign it, and mail it to him. Apparently, this was done in December 
1968 or January 1969, and respondent signed on February 7, 
1969. The written contract named respondent and complainant’s 
officers followed by the provision “The failure of anyone of the 
aforementioned principals to sign this contract will render this 
contract null and void.” 


Respondent in his answer and at the oral hearing suggested that 
he was not contractually bound to complainant until he signed the 
written contract on February 7, 1969. There is no merit to this 
contention. It is a question of fact whether the parties intended 
to be bound prior to the placing of the contract terms into writing. 
Here both parties were performing under the oral contract long 
before February 7, 1969. Respondent testified that he felt a valid 
contract came into existence around the latter part of November 
1968. Mrs. Carver was of the same opinion. 
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Complainant’s primary claim for damages in the amount of 
$143,814.26 is based on the contention that respondent did not 
actually negotiate pre-season contracts as required by the contract 
between complainant and respondent although respondent repre- 
sented that he had done so. Complainant asserts that this is ob- 
vious from the fact that the claimed pre-season purchasers ordered 
shipment of only a portion of their commitments. 


Respondent testified that he negotiated contracts for the sale of 
pickles by complainant to the 12 purchasers and that he prepared 
a broker’s memorandum of sale in connection with each trans- 
action and sent copies to complainant and the purchaser. Com- 
plainant admits receiving copies of such memoranda. 


The investigation report prepared by the Department states 
that in January and February 1970, Department investigators 
talked with representatives of three firms shown as purchasers in 
the broker’s memoranda, R. & S. Pickle Works, Purity Condi- 
ments, Inc., and Seashore Food Products, Inc. and were told that 
each had contracted through respondent for the purchase of 
pickles from complainant. Reliance is placed by complainant upon 
the statement of Harry Kapcheck, President of Seashore Food 
Products, Inc., in a deposition taken by complainant on September 
14, 1970, that he had no recollection of any contract to buy pickles 
from complainant. However, before signing the deposition he 
wrote in ink “Now I do remember that I did agree to purchase 
green stock subject to approval of merchandise.” 


Respondent testified that the 12 pre-season purchasers failed or 
refused to order shipment of pickles under their contracts for vari- 
ous reasons, such as poor quality, late arrival, cleaning of tanks 
for the Jewish Passover, inability to accept delivery because of 
snow, and improper sizes. In this connection, respondent and John 
C. Phillips testified that Seashore Food Products, Inc., cancelled its 
contract because the one load received was of poor quality. It 
appears from the report of investigation of the Department that 
Harry Kapcheck; President of Seashore Food Products, Inc., made 
the same statement to Department investigators. It also appears 
from the report that Leon Rosoff of R. & S. Pickle Works said he 
refused to take all of his commitment because of poor quality. This 
report further states that respondent’s records revealed no ship- 
ments were made to Axelrod Smoked Fish Company and that 
respondent said the reason for this was the inability of complain- 
ant to get trucks to make deliveries to Cleveland, Ohio, where 
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this purchaser was located. Complainant did not refute this state- 
ment. 


Phillips testified that he was unable to fill all of the orders 
received from respondent because the pickles on hand at a par- 
ticular time were not of the proper sizes, too many being of the 
larger sizes, Dills and up. According to this witness the desired 
sizes are 5/600 and 3/400. Respondent testified that the pre-season 
customers ordered 45 to 50 percent of size 3/400 and smaller, 
whereas the loads imported were about 30 percent. He also testi- 
fied that Batampte Pickle Products, Inc., Wellworth Pickle Com- 
pany, and Schorr-Stern Food Company pack quarts of whole 
pickles, and predominantly need 5/600s and 3/400s, with at least 
40 percent 5/600s. 


Mrs. Carver testified that when the “pre-committed customers” 
fell behind on their commitments and respondent ordered more 
shipped on consignment she complained to respondent, and he said 
that it was due to “a Jewish Holiday” or “they were cleaning their 
tanks.” According to Mrs. Carver, respondent assured her that the 
customers would take all of their commitments. This witness also 
testified that the market broke in February and the purchasers 
would not take their commitments except at a lower price, and 
that the situation got so bad respondent said he could not sell the 
pickles and to send them to salters. She also testified that the 
pickles imported were of good quality. Wallace testified that he 
dumped approximately 10,000 crates in Mexico at various times 
after the middle of February upon being advised by Mrs. Carver 
and Phillips that there was no sale for them. 


At the oral hearing numerous exhibits were received in evidence 
on behalf of complainant which complainant urges in its brief 
refute the evidence submitted by respondent to show that the 
pickles imported were not of the proper sizes. For instance, exhibit 
30, a list of the number of crates of the various sizes shipped from 
Mexico each week, shows that 43 percent were 3/400 size and 
smaller, or only 2 percent less than respondent considered ade- 
quate. Exhibit 35B shows that over 42 percent of the pickles sold 
to pre-season customers at less than the agreed prices were 3/400s 
and smaller.2, Exhibit 35A shows these sales averaged $4.98 
per crate whereas exhibit 32 shows sales at the pre-season prices 


2. This exhibit shows the sale of 7,817 crates, including 1,658 to I. Guss, New York, New 
York, between February 28 and March 7, 1969, 602 to Brown & Langer, New York, New 
York, on March 8, 1969, and 600 to Eastern Pickle Company on March 21, 1969. None of 
these firms is a pre-committed purchaser. 
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averaged $6.32 per crate. Exhibit 32, a table of shipments to pre- 
committed customers at the agreed prices, reflects that out of 
26,920 crates only 8,577 crates were shipped after the first week 
in February and only 4,984 crates after February 25, 1969. Con- 
trary to complainant’s contention, this latter exhibit indicates that 
the failure of many of the pre-committed customers to take their 
commitments after the first week in February was probably due 
to the market decline. This is substantiated by Mrs. Carver’s 
testimony. Apparently, it is complainant’s position that respon- 
dent in some way should or could have compelled the customers to 
take their commitments. Mrs. Carver admitted that complainant 
took no legal action in this respect although this would seem to be 
complainant’s responsibility, not respondent’s. 


Complainant had the burden of proving by a preponderance of 
the evidence that respondent falsely represented that he had 
negotiated contracts with the 12 purchasers. In our opinion, com- 
plainant has failed to sustain this burden. Furthermore, it appears 
that respondent acted with reasonable care and diligence in at- 
tempting to get the purchasers to take their commitments and in 
his efforts to dispose of the pickles elsewhere when they would not. 


Complainant in its amended complaint claims damages of 
$864.70 for breach of the exclusive agency provision of the con- 
tract in that respondent sold two loads of Mexican pickles for 
B & L Produce of Arizona, Inc., to Purity Condiments, Inc., one 
on December 20 and the other on December 31, 1968. Complainant 
alleged that respondent fraudulently concealed these sales from 
complainant and the first knowledge it had thereof was from the 
Department’s report of investigation dated April 8, 1970. The 
claim was filed within 9 months after such notice and hence was 
timely. Biddleman v. Reeder, 25 A.D. 612. 


The evidence establishes that complainant began shipment from 
Mexico on December 18, 1968. The established procedure was 
for respondent to be advised when each shipment was made. 
Respondent admitted he knew the pickles had been shipped at this 
time. However, he and Phillips testified that Mrs. Carver con- 
sented to respondent’s acting for B & L Produce of Arizona, Inc., 
in these instances. Mrs. Carver denied any knowledge in the 
matter. 


Complainant urges in its brief that it is not easy to believe that 
a principal who insists on an exclusive agency would consent to 
allow its agent to sell produce for a competitor to one of the 
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principal’s customers. We agree. It is concluded that respondent 
breached the exclusive agency provision of the contract in acting 
as agent for B & L Produce of Arizona, Inc. and that this consti- 
tuted a violation of section 2 of the act. 


The damages claimed by complainant are computed by taking 
the average price per crate realized by complainant on consign- 
ments by respondent to Albert Spector on December 21 and 31, 
1968, 122 and 469 crates, respectively, and the higher average 
price per crate on the two sales of B & L Produce of Arizona, Inc., 
and multiplying the difference by the number of crates consigned 
on each of those days. This computation, however, seems incon- 
sistent with complainant’s assumption that the crates consigned to 
Albert Spector could have been sold by respondent to Purity Condi- 
ments, Inc. This is pure speculation. Furthermore, such sales 
would have been at the lesser pre-season prices. The proper 
measure of damages in our opinion is the secret profit made by 
respondent on the two transactions, that is, the brokerage of 
$628.57. 


Complainant in its amended complaint further alleges that 
respondent breached the exclusive agency provision of the contract 
in that during the period January 10 through February 22 re- 
spondent purchased from importers and resold 4,435 crates of 
Yucatan, Bahama and Dominican long, green cucumbers. Com- 
plainant claims damages of $1,703.10. In the original complaint, 
reference is made to only 700 crates of Bermuda long, green cu- 
cumbers and no damages are claimed. 


Assuming, for the sake of argument that the Department has 
jurisdiction over this entire claim because the amendment is 
merely an expansion of the original complaint or that the cause 
of action as to the additional crates did not arise until discovery 
of the fraud, the question remains whether long, green cucumbers 
are fresh, green stock pickles imported from Mexico or offshore 
pickles within the terms of the contract. 


While the testimony of the witnesses indicates considerable 
confusion as to the distinction between cucumbers and pickles, 
such as variety, size or appearance, all of them seem to agree that 
there is a difference and that long, green cucumbers should be 
classified as cucumbers rather than pickles. In this connection, it 
is noted that the 12 sales memoranda include the word “Cukes” 
among the sizes listed whereas exhibit 30 submitted by complain- 
ant showing the number of crates of various sizes imported weekly 
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does not include “Cukes” but lists other sizes such as “Large 
Choice,” “PP” and “PD.” It is concluded that the contract between 
complainant and respondent did not include long, green cucumbers 
and, therefore, respondent did not violate the exclusive agency 
provision by handling such cucumbers. 


Respondent has asserted a counterclaim for $4,186.79, which is 
alleged to be the unpaid balance for brokerage on sales or consign- 
ments made by him as agent for complainant. Complainant con- 
tends that this amount should be reduced by $1,402.76. 


The first contested item is claimed brokerage of $197.30, on a 
sale of Dill pickles by Mrs. Carver to Eastern Pickle Company on 
March 21, 1969. The undisputed testimony of Mrs. Carver is that 
she made this sale through another broker after respondent said 
he could not sell them. Respondent admitted that he is not entitled 
to brokerage on transactions he was unable to handle. 


With respect to sales of pickles to Albert Spector and Atkins 
Pickle Co., Inc., under invoices 512, 518, 514, 515 and 517, the 
evidence indicates that these sales were made by Mrs. Carver 
after the contract between complainant and respondent had been 
terminated. Mrs. Carver testified that respondent told her on 
March 22 to stop shipping because pickles from Florida were 
available. That Phillips, the quality control man furnished by 
respondent, left his duties on or about March 26 also indicates 
that respondent intended to sever his relationship with complain- 
ant. The subsequent sales by complainant were handled in such 
a way as to indicate complainant considered the contract termi- 
nated. It thus seems that for whatever reason the parties mutually 
agreed between March 22 and March 26 to terminate their con- 
tract. Consequently sales on the invoices indicated were ones on 
which respondent has no rightful claim to brokerage of $566.53. 


With respect to the claim for brokerage of $78.30 on the sale of 
respondent to Golden Pickle Co., the evidence shows that this 
purchaser was a salter and was within the category excluded from 
the contract. Respondent is not entitled to brokerage on this sale. 


Respondent is entitled to brokerage of $229.47 on pickles sold 
by Mrs. Carver to C & S Packing Co. in January 1969 and broker- 
age of $117.32 on pickles consigned by Mrs. Carver to Studstill of 
New York in February 1969. Admittedly, both of these trans- 
actions were handled without the knowledge of respondent. 
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The evidence shows that in February 1969, complainant sold 
two loads of pickles to Klein Pickle Co. and that complainant paid 
respondent brokerage of $213.84. Complainant contends that this 
payment was in error because this purchaser is a salter and that 
under the contract respondent is not entitled to brokerage on such 
sales. The evidence supports complainant’s position. 


Respondent’s counterclaim is for $4,136.79. For the reasons set 
forth above this amount should be reduced by $1,055.97, leaving 
a balance due respondent for brokerage of $3,080.82. This amount 
should be further reduced by the damages of $628.57 sustained by 
complainant by reason of the breach of the exclusive agency pro- 
vision of the contract by respondent. The failure of complainant 
to pay to respondent the difference between these amounts, or 
$2,452.25, is in violation of section 2 of the act. Reparation should 
be awarded respondent in that amount with interest. 


ORDER 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $2,452.25, with interest thereon 
at the rate of 8 percent per annum from May 1, 1969, until paid. 


Copies hereof shall be served upon the parties. 


(No. 14,066) 


ANDRUS & ROBERTS PRODUCE COMPANY v. JOSEPH SCHEPPS & SONS, 
Inc. PACA Docket No. 2-2192. Decided July 22, 1971. 


Stay order vacated—Motion to reopen after default not filed 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


On July 2, 1971, an order was entered (30 A.D. 1013) staying a 
default order entered June 30, 1971 (30 A.D. 853), awarding 
reparation to complainant. Respondent was given until July 15, 
1971, to file a motion to reopen after default. 


A motion to reopen after default has not been filed. The stay 
order of July 2, 1971 (30 A.D. 1018) is vacated, the order of 
June 30, 1971 (30 A.D. 853) is reinstated and respondent shall 
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pay the reparation award within 30 days from the date of this 
order. 


(No. 14,067) 


NEW ENGLAND GRAPE DISTRIBUTORS v. CRANE DISTRIBUTING CoM- 
PANY. PACA Docket No. 2-1913. Decided July 22, 1971. 


Juice grapes—Kind and quality—Resale value—Damages—Dismissal 


Where complainant seeks damages based on an alleged difference in resale 
value of the two lots of grapes in issue, and failed to show prompt and 
proper resale for both lots, damages cannot be awarded, and the com- 
plaint is dismissed. 


Aloisi & Aloisi, Boston, Massachusetts, for complainant. 
Respondent pro se. 
James E. Horton, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,308.71 in connection 
with a shipment of grapes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
complainant filed an opening statement, respondent filed an 
answering statement and complainant filed a statement in reply. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John Joseph Sil- 
vestro, Michael A. Gratiano, Frank Novello, John Batista Sara- 
cano, Joseph Aloisi, Joseph Recupero, Domenic Abramo Intravia, 


NEW ENGLAND GRAPE v. CRANE 993 
Cite as 30 A.D. 992 


Joseph Spinale, James Spinale, Martin Sarkisian and Guy Bon- 
core, doing business as New England Grape Distributors, whose 


address is 117 New England Produce Center, Chelsea, Massachu- 
setts. 


2. Respondent is an individual Raymond M. Crane, doing busi- 
ness as Crane Distributing Company, whose address is 746 South 
Central Avenue, Los Angeles, California. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. On or about October 17, 1969, in the course of interstate 
commerce, respondent sold to complainant in Boston, Massachu- 
setts, one carload containing 1,040 lugs of U.S. No. 1 Alicante Fior 
di Cucamonga juice grapes at a price of $160 per ton, f.o.b. Mira 
Loma, California, or a total price for the carload, including $75 
cooling fee, of $3,002.20. 


4. On or about October 17, 1969, respondent shipped from load- 
ing point in California to complainant in Boston, Massachusetts, 
a carload of Alicante juice grapes which were federally inspected 
at shipping point with the following results in relevant part: 


“Type of Conveyance: Refer 

“Conveyance Number: PFE 4329 

“Inspection Begun: 9:30 a.m. Oct. 15, 1969 
“Inspection Completed: 1:30 p.m. Oct. 17, 1969 
“Product: Alicante Rouschet type juice Grapes 
“Loader’s Count: 1040 lugs 

“Markings: Fior di Cucamonga 

“Decay or Mold: 14 of 1% 

“Grade: U.S. No. 1, Juice 


“Defects average within tolerance, mostly well, some fairly well 
colored. Average sugar test 20-0% ; Practically no raisining or 
raisened berries. Meets Canadian import requirements.” 


5. After arrival in Boston, Massachusetts, the grapes were in- 
spected by the Railroad Perishable Inspection Agency with the 
following results in relevant part: 


“Car: PFE 4329; Commodity: Juice Grapes; Station City: 
Boston, Mass.; Date Inspected: 10/27/69; Time: 7:45 AM; 
Seal Broken: None; Commodity Temperatures, Top: 43, Bot- 
tom: 40 


“Load-Commodity-Condition-Brand 
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“Fior Di Cucamonga” brand. Intact, divided, Gate load, cross- 
wise on bottoms and center gate in place. Good visible order. 


“Juice Grapes—good level full packs. Alicante’s, marked 36 lbs. 
net. Small to medium bunches and berries. 3 to 5% red berries, 
balance fair color. 3 to 5% raisined or raisining berries. Fair 
quality. Mature. Firm. 4% shattered berries. 10 to 60, mostly 
30 to 40% wet berries. Range 0 to 10%, average 5% grey mold 
nested decay. 


“11/7/69—Follow up inspection—1,4 removed. Now shows 12 
stacks in A end and 4 stacks in B end with brand ‘Cucamonga 
Host’ stamped Zinfandels, but which are Alicantes. These show 
from 25 to 75, mostly 50 to 60% wet and sticky berries. 8 to 
10% shattered berries. Range 25 to 100%, average 51% heavily 
nested grey mold decay. Lugs leaking, wet and stained. Also 
follow up inspection on ‘Fior Di Cucamonga’ brand shows from 
10 to 40%, mostly 20 to 21% grey mold decay.” 


6. After arrival the grapes were federally inspected with the 
following results in relevant part: 


“Market: Boston Mass.; Date: November 4, 1969; Hour: 1:30 
pm; Where inspected: Penn Central Railroad Fan Yard; Kind: 
Fan refrigerator; Car No.: PFE 4329 


“Condition of car: Hatch covers closed, plugs in, bunkers 14 
full. Fan lever in ‘on’ position. 


“Products inspected and distinguishing marks: Juice Grapes in 
lugs printed ‘Cucamonga Host Brand, Zinfandel, . . .’ or in lugs 
printed ‘Fior di Cucamonga, .. .’ Inspection count 340 lugs Cu- 
camonga Host; 135 lugs Fior di Cucamonga. Car partly un- 
loaded, A end 7 partial and 3 complete stacks, B end 1 partial 
and 7 complete stacks... 


“Condition of pack: Well filled. 


“Temperature of product: Quarter length: top 50°F; bottom, 
43°F. 


“Condition: Fior di Cucamonga lot: Average 3% raisining, 
1% raisined berries. Average 4% shattered berries. Wet and 
sticky berries range 10 to 20%, average 15% from juice of 
decayed berries. Decay ranges from 17 to 28%, average 22% 
Gray Mold Rot generally in advanced stages. Remainder firmly 
attached and firm. Stems mostly slightly wilted, some fresh. 
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Cucamonga Host lot: Average 2% raisining. Range 3 to 17%, 
average 9% shattered berries. Range 20 to 40% average 28% 
wet and sticky from juice of decayed berries. Decay ranges from 
80 to 70% average 53% Gray Mold Rot in advanced stages. 
Remainder firmly attached and firm. 


“Remarks: Inspection and certificate restricted to partial stacks 
and upper 3 layers of complete stacks.” 


7. The grapes were resold by complainant for gross proceeds 
of $3,711.60. 


8. The informal complaint was filed on January 21, 1970, which 
was within 9 months after accrual of the cause of action alleged 
herein. 


CONCLUSIONS 


Complainant seeks reparation in this proceeding on the premise 
that a portion of the grapes contained in the carload which it 
purchased were of a different kind and quality than those ordered. 
The parties agree that the contract called for a type of juice grape 
known as Alicante. However complainant maintains that the car 
contained 648 lugs of Zinfandel type juice grapes which bring a 
lower price and which were inferior in quality in that they showed 
greater decay than the Alicante grapes. The evidence submitted, 
however, does not show that the car contained Zinfandel type 
grapes, although it clearly shows that a portion of the load was 
marked as Zinfandel grapes. The R.P.I.A. inspection on November 
7, stated that the grapes marked Zinfandels were Alicantes. The 
inspections do show that at least 8 to 10 days after arrival the two 
differently designated lots of grapes had different degrees of de- 
cay. However these inspections highlight the major problem in 
complainant’s action for damages, in that they show at least 10 
days after arrival, and 20 days after shipment only 14 of the 
grapes had been removed for sale. In addition although complain- 
ant’s tabulation of sales shows different resale prices for the dif- 
ferently marked grapes there is no showing that the sales were 
made at or about the same time. Nowhere does the record disclose 
on what date or dates the resales were made. Since complainant is 
seeking damages based on an alleged difference in resale value 
between the two lots of grapes the showing of a prompt and proper 
resale for both lots would be necessary in order for damages to be 
awarded. 


For the foregoing reasons the complaint must be dismissed. 
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ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,068) 


BoyD MACKAY v. OTHELLO PACKERS, INC. PACA Docket No. 
2-1948. Decided July 27, 1971. 


Expenses of harvesting—Rogueing, combining, swathing and hauling— 
Liability of buyer 


Where contract provided that title to crop of peas passed to respondent as 
harvested in the grower’s field and that respondent would harvest the 
crop at its own expense, respondent is found to be liable for the expenses 
of rogueing, combining, swathing and hauling, which are held to be 
normal and proper harvesting expenses. 


Caw and Caw, Othello, Washington, for complainant. 
Respondent pro se. 
Bruce S. Wiener, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Comodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $7,830.49 in con- 
nection with a transaction involving 90 acres of peas sold by com- 
plainant to respondent. Shipment of this commodity in interstate 
commerce was contemplated by the parties. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, admitting it owed complainant a balance of 
$4,819.44, which included interest, as of July 24, 1970, and deny- 
ing it owed complainant the full amount claimed in the complaint. 
Pursuant to respondent’s admission of liability of a portion of the 
amount claimed as damages in the complaint, an Order for Un- 
disputed Amount was issued on December 31, 1970, awarding 
reparation to complainant in the amount of $4,819.44 in accord- 
ance with section 7(a) of the act (7 U.S.C. 499g). Respondent’s 
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liability for payment of the disputed amount was left for sub- 
sequent determination in the same manner and under the same 
procedure as if no order for the payment of the undisputed amount 
had been issued. 


Although the amount claimed in the formal complaint exceeds 
$1,500, oral hearing was waived by the parties. Accordingly, the 
shortened method of procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to such 
procedure, the parties were given the opportunity to submit ad- 
ditional evidence in support of their respective positions by means 
of verified statements. No such evidence was submitted. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Boyd Mackay, whose address 
is Eltopia, Washington. 


2. Respondent, Othello Packers, Inc., is a corporation whose 
address is 925 North Broadway, Othello, Washington. At the time 
of the transaction involved herein, respondent was not licensed 
under the act but was operating subject to license. 


8. On March 12, 1969, in contemplation of shipment in inter- 
state commerce, complainant sold to respondent 90 acres of green 
peas, to be grown on Unit 99, Irrigation Block 13, Columbia Basin 
Project, Franklin County, Washington, at an agreed price, based 
on tenderometer readings, as follows: 


Tenderometer Per Ton 
Under 90 $100.00 
91- 95 90.00 
96-100 82.00 
101-105 71.00 
106-110 60.00 
111-115 50.00 
116 and over 45.00 or 
option seed 


The contract further provides that title to the peas passed to re- 
spondent as harvested in the grower’s field, and that respondent 
would harvest the peas at its own expense. 


4. Respondent accepted the peas involved herein following 
harvesting at complainant’s field. 


5. Complainant paid $2,640.83 for rogueing, combining, swath- 
ing and hauling in connection with harvesting of the peas. 
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6. The formal complaint was filed on August 5, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits having accepted the peas involved herein, 
and paid complainant $7,464.41 in connection with this transac- 
tion prior to the filing of the complaint. In its answer, respondent 
admitted liability to complainant in the amount of $4,819.44 for 
the balance of the purchase price of the peas, but denied that it 
owed complainant the full amount claimed in the complaint. Com- 
plainant conceded that the amount admitted by respondent in its 
answer was correct for the balance of the purchase price of the 
peas. Accordingly, an Order for Undisputed Amount was issued 
on December 31, 1970, awarding reparation to complainant in the 
amount of $4,819.44. Complainant alleges, however, that he paid 
$2,640.83 for rogueing, combining, swathing, and hauling in con- 
nection with harvesting of the peas, and that these harvesting 
expenses should have been borne by respondent under the contract. 
Complainant seeks reimbursement from respondent for these 
harvesting expenses in this proceeding. 


The contract between the parties makes it clear that title to the 
peas passed to respondent as harvested in the grower’s field, and 
that respondent would harvest the peas at its own expense. Com- 
plainant paid $2,640.83 for rogueing, combining, swathing, and 
hauling in connection with harvesting of the peas in his field. We 
find that rogueing, combining, swathing, and hauling are normal 
and proper harvesting expenses, and should have been paid for by 
respondent under the contract. Respondent’s failure to reimburse 
complainant promptly for these harvesting expenses, or $2,640.93, 
is a violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,640.83, with interest thereon 
at the rate of 8 percent per annum from January 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,069) 


F & M PRODUCE DISTRIBUTING INC. v. ZEPEDA, ESPARZA & LOPEZ 
COMPANY OF DALLAS. PACA Docket No. 2-1877. Decided 
July 27, 1971. 


F.o.b. sale established—Liability under terms of contract—Risk of loss 


Where the evidence of record is sufficient to establish the sale and shipment 
of 6 lots of vegetables to respondent as alleged in the complaint, re- 
spondent is liable for the amount of the f.o.b. contract prices. It is not 
necessary to decide whether the shipments were actually received by 
respondent, for even assuming that the produce had failed to reach 
contract destination, respondent would bear the loss under the f.o.b. terms 
of the contracts. 


Complainant pro se. 
Hernandez, Cazorla, Ramirez & Perini, Dallas, Texas, for respondent 
Lopez. 
Levin, Weinberg & Levin, Dallas, Texas, for respondent Esparza. 
Elbert A. Cole, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the sum of $2,492.45 in con- 
nection with transactions in interstate commerce involving six 
truckloads of mixed vegetables. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
each of the respondent partners, Overlin R. Esparza and Alfonzo 
G. Lopez. Each partner filed an answer thereto, denying liability 
and requesting an oral hearing. 


An oral hearing was held in Dallas, Texas, on March 1, 1971, 
at which respondent partner Overlin R. Esparza was present and 
represented by counsel. Respondent partner Alfonzo G. Lopez was 
not present or represented at the hearing. Complainant was not 
present or represented at the hearing, but at its (complainant’s) 
written request, the deposition of complainant’s president was 
offered and received in evidence by the presiding officer. No briefs 
were filed. 
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FINDINGS OF FACT 


1. Complainant, F & M Produce Distributing Inc., is a corpora- 
tion whose address is P. O. Box 306, Glendale, Arizona. 


2. Respondent is a partnership composed of Overlin R. Esparza 
and Alfonzo G. Lopez, doing business as Zepeda, Esparza & Lopez 
Company of Dallas, whose address is 925 South Harwood Street, 
Dallas, Texas. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. Between January 19 and February 12, 1970, in the course of 
interstate commerce, complainant sold to respondent six truck- 
loads of mixed vegetables at agreed contract prices totaling 
$2,492.45, f.o.b. shipping point, Glendale, Arizona. 


4. The contracts of sale involved herein were negotiated by the 
parties through a broker, Mike Mendenhall, of Glendale, Arizona. 


5. Each of the six lots of produce referred to in Finding of Fact 
No. 3 was shipped by complainant by truck from Glendale, Ari- 
zona, to respondent at Dallas, Texas, on or about the respective 
dates of sale. 


6. No part of the contract prices for the produce involved here- 
in has been paid to complainant by respondent. 


7. The formal complaint was filed on June 8, 1970, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that on each of 
the dates of January 19, January 23, January 27, February 2, 
February 6, and February 12, 1970, it sold to respondent a truck- 
load of mixed vegetables; that on each of these dates it shipped 
from Glendale, Arizona, to respondent at Dallas, Texas, a truck- 
load of mixed vegetables meeting contract specifications; and that 
each of these truckloads was received and accepted by respondent, 
but that respondent has failed to pay complainant the agreed con- 
tract prices of the six loads, or any part thereof. 


Respondent partner Overlin R. Esparza (hereinafter referred to 
as Esparza) in his answer denied the allegations of the formal 
complaint. Respondent partner Alfonzo G. Lopez (hereinafter 
referred to as Lopez) in his answer stated that he could not admit 
or deny the allegations of the formal complaint because “. . . he 
does not have in his possession at this time the necessary facts.” 








a 


F & M PRODUCE v. ZEPEDA et al. 1001 
Cite as 30 A.D. 999 


The deposition of complainant’s president, Floyd Takiguchi, was 
received in evidence at the oral hearing. Its contents were in ac- 
cord with the allegations set forth in the formal complaint con- 
cerning the sale and shipment to respondent of the six lots of 
produce involved herein. 


As we have previously mentioned, Esparza in his answer denied 
the allegations of the formal complaint concerning the purchase 
and receipt by respondent of the produce involved herein. In his 
testimony at the oral hearing, however, Esparza stated that his 
function with respondent was limited to maintaining the proper 
temperatures in the coolers and to rotating and cleaning the 
merchandise that came in. He further stated that he took no part 
in negotiating purchases for respondent and could not say of his 
own knowledge whether respondent received any goods from com- 
plainant. According to Esparza, “There was merchandise [that 
came] in, but I did not know what merchandise belonged to 
whom.” 


In reviewing the record before us, we think it obvious that 
Esparza’s testimony is insufficient to support the denials contained 
in his answer. On the other hand, we conclude that the evidence 
of record is sufficient to establish the sale and shipment by com- 
plainant to respondent of the six shipments of mixed prodce, 
as alleged in the formal complaint, as well as respondent’s liability 
for the amount claimed by complainant as the total of the f.o.b. 
contract prices of the six shipments, or $2,492.45. We find it un- 
necessary to decide whether the goods were actually received by 
respondent, for even assuming that the produce had failed to reach 
contract destination at Dallas, respondent would bear the loss un- 
der f.o.b. terms of the contracts, pursuant to section 46.41(i) of 
the regulations (7 CFR 46.41 (i) ). 


Respondent’s failure to pay complainant the total of the contract 
prices for the shipments involved herein is in violation of section 
2 of the act, for which reparation in the amount of $2,492.45 
should be awarded to complainant, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,492.45, with interest thereon at 
the rate of 8 percent per annum from March 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,070) 


MAPES PRODUCE COMPANY v. ZEPEDA, ESPARZA & LOPEZ COMPANY 
OF DALLAS. PACA Docket No. 2-1888. Decided July 27, 1971. 


Failure to submit evidence—Dismissal 


Where respondent’s objections to receipt of complaint and exhibits as evi- 
dence at oral hearing were sustained by the presiding officer, and the only 
evidence upon which complainant could rely in support of its allegations 
was the report of investigation, which was insufficient to support the 
complaint, complainant has failed to sustain its burden of proof and the 
complaint is dismissed. 


Western Growers Assn., Los Angeles, Cal., for complainant. 
Hernandez, Cazorla, Ramirez & Perini, Dallas, Texas, for respondent 
Lopez. 


Levin, Weinberg & Levin, Dallas, Texas, for respondent Esparza. 
Elbert A. Cole, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $1,799 in con- 
nection with the alleged purchase from complainant by respondent 
of two truckloads of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
each of the respondent partners, Overlin R. Esparza and Alfonzo 
G. Lopez. Each partner filed an answer denying liability and 
requesting an oral hearing. 


An oral hearing was held at Dallas, Texas, on April 9, 1971. 
Neither complainant nor respondent partner Alfonzo G. Lopez was 
present or represented at the hearing. Respondent partner Over- 
lin R. Esparza was present and testified at the hearing, and was 
represented there by counsel. No briefs were filed. 
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FINDINGS OF FACT 


1. Complainant is an individual, James Louis Mapes, doing busi- 
ness as Mapes Produce Company, whose address is P. O. Box 232, 
Brentwood, California. 


2. Respondent is a partnership composed of Overlin R. Esparza 
and Alfonzo G. Lopez, doing business as Zepeda, Esparza & Lopez 
Company of Dallas, whose address is 925 South Harwood Street, 
Dallas, Texas. At the time of the alleged transactions involved 
herein, respondent was licensed under the act. 


3. The formal complaint was filed on June 3, 1970, which was 
within 9 months after the alleged causes of action herein accrued. 


CONCLUSIONS 


Complainant, in his formal complaint, alleges that on each of 
the dates of February 27 and March 12, 1970, he sold to respon- 
dent a truckload of lettuce; that on each of these dates he shipped 
from loading point in the State of California to respondent at 
Dallas, Texas, a truckload of lettuce meeting contract require- 
ments; and that each of these truckloads was received and ac- 
cepted by respondent at contract destination in Dallas, Texas, but 
that respondent has failed to pay complainant any part of the 
f.o.b. contract prices of the two shipments, totaling $1,799, which 
sum complainant now seeks to recover from respondent in this 
proceeding. 


Respondent partner Overlin R. Esparza in his answer stated 
that he would not admit or deny the allegations in the formal com- 
plaint because “. . . said allegations are matters concerning which 
your respondent herein has no knowledge”. The answer of re- 
spondent partner Alfonzo G. Lopez was substantially the same as 
that filed by Esparza. The testimony of Esparza given at the oral 
hearing was in accord with his pleading, to wit: that he had no 
personal knowledge of the transactions alleged in the formal com- 
plaint. 


Complainant has the burden of proving the terms of the con- 
tracts relied upon, compliance therewith by complainant, breach 
thereof by respondent, and the damages flowing from such breach. 
Cf. Renfro v. Toplitsky, 18 A.D. 67. At the hearing in this pro- 
ceeding, no oral or deposition testimony was entered in evidence 
by complainant. While the verified complaint and attached ex- 
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hibits were offered in evidence at the hearing by the presiding 
officer upon the written request of complainant, an objection to 
their receipt in evidence was lodged by counsel for respondent 
partner Esparza and was properly sustained by the presiding 
officer. Bennett-Mount Company v. J. E. Nelson & Sons, 13 A.D. 
137. 


The only evidence thus remaining, and upon which complainant 
may rely for sustaining his burden of proof, is that contained in 
the report of investigation. This, in itself, is insufficient to support 
the allegations set forth in the complaint. We conclude, therefore, 
that complainant has failed to sustain his burden of proof herein 
and that the complaint should therefore be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,071) 


BILROY’S FARMS, INC. v. RUBY PRODUCE COMPANY, INC. PACA 
Docket No. 2-2023. Decided July 29, 1971. 


F.o.b. sale established—Grade specifications not part of contract—Acceptance 


In an f.o.b. sale, rather than a delivered sale as alleged by respondent, where 
respondent unloaded some 200 crates from the shipment before inspec- 
tion, it is concluded that respondent accepted the load by unloading the 
200 or more crates prior to an attempted rejection for allegedly failure 
of the produce to grade. As the contract contained no express warranty 
or guaranty that the produce would be of a particular grade either at 
shipping point or destination, respondent is liable to complainant for the 
purchase price thereof. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
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tion of $1,390.15, which is alleged to be the balance of the purchase 
price of a truckload of sweet corn sold to respondent in July 1970. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent and it filed an answer denying liability. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened method of procedure was 
followed pursuant to section 47.20 of the rules of practice (7 CFR 
47.20). Under this procedure, the verified pleadings of the parties 
are considered as evidence in the proceeding, as is the report of 
investigation. Both parties were given the opportunity to file ad- 
ditional evidence and also briefs but nothing further was filed. 


FINDINGS OF FACT 


1. Complainant, Bilroy’s Farms, Inc., is a corporation whose 
address is Route 1, Box 186E, Montezuma, Georgia. 


2. Respondent, Ruby Produce Company, Inc., is a corporation 
whose address is 10 Cherry Street, Pedricktown, New Jersey. At 


the time of the transaction involved herein, respondent was li- 
censed under the act. 


8. On July 10, 1970, contemplating shipment in interstate com- 
merce, complainant sold to respondent 936 crates of white sweet 
corn at $2.50 per crate, or a total price of $2,340, f.0.b. Montezuma, 
Georgia, to be shipped to respondent at Pedricktown, New Jersey. 


4. At about 6 p.m., July 10, 1970, 936 crates of white sweet corn 
were loaded by complainant on a refrigerated truck hired by re- 
spondent and were transported to Pedricktown, New Jersey. The 
bill of lading contained the following notation: “Top ice once on 
road: Keep load 38° degrees.” The truck arrived on Sunday, July 
12 and respondent unloaded six or more crates. On respondent’s 
instructions, the truck went to Beverly Co-op Assn., Beverly, New 
Jersey, where 100 crates were unloaded, and then to Philadelphia, 
Pennsylvania. 


5. On Monday, July 13, at 8:30 a.m. a Federal inspection or- 
dered by respondent was made at Philadelphia of the 800 crates 


remaining in the truck. The certificate reads as follows: 


“Condition of equipment: Temperature control unit in opera- 
tion. 
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“Products inspected: White type Green CORN in wirebound 
crates labeled ‘Bilroy’s Fancy Produce, Bilroy’s Farms, Inc., 
Montezuma, Ga.’ Applicant’s count, 800 crates. 


“Condition of load: Through lengthwise load. 8 rows, 6 
layers. 


“Condition of pack: Tight. 
“Temperature of product: Various locations 44°F. to 82°F. 


“Size: Generally ranging from 6 to 8 inches in length. No 
undersize. 


“Quality: Ears, clean, generally well developed and well trim- 
med. Cobs well covered and generally well filled. Grade de- 
fects range from 10 to 20%, average 15% mostly poorly filled 
and worm damage. 


“Condition: Husks generally fresh and good green color. 
Kernels mostly plump and milky. From 5 to 35%, average 
19% damage by dented kernels, which are turning hard. 
1% decay. 


“Grade: Fails to grade U.S. No. 1 account of grade defects. 


“Remarks: Inspection and certificate restricted to product 
and lading in 3 upper layers of 6 stacks in rear of trailer.” 


6. On July 13, 1970, respondent sent complainant the following 


telegram: 


“LOAD OF CORN ON TRUCK #5287KX NORTH CARO- 
LINA 936 FAILS TO GRADE U.S.#1. PLEASE ADVISE 
AS TO WHAT DISPOSITION. WE WILL WAIT YOUR 
ANSWER. WILL MAIL INSPECTION TO YOUR OF- 
FICE.” 


Complainant replied at 2:45 p.m. July 13: 


“DISPOSITION OF LOAD OF CORN ON TRUCK #5287KX 
UP TO YOU. THIS CORN SOLD TO YOUR MR. LEVIN- 
SON FOR RUBY PRODUCE CO. CORN AT GROWER’S 


SHED FOR $2.50 PER CRATE. LEVINSON WILL CON- 
FIRM.” 


Respondent wired complainant on July 14: 


“HAVEN’T HEARD HOW TO DISPOSE OF CORN SHIP- 
PED TO RUBY PRODUCE THAT DOES NOT GRADE. 
SHIPPING CORN ON CONSIGNMENT TO PHILADEL- 
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PHIA MARKET TO BE DISPOSE OF. ACCOUNT OF 
SALE WILL BE MAILED TO YOU.” 


Complainant sent the following response at 2:15 p.m. July 14: 


“THE PACA OFFICE IN WASHINGTON DC CALLED 
REGARDING LOAD OF CORN SOLD YOU ON JULY 10 
AND REPORTED YOU BOUGHT BASIS U S FANCY AT 
3.40 DELIVERED AT PHILADELPHIA. WE SOLD CORN 
TO YOUR MR. LEVINSON BASED ON HIS INSPECTION 
AND ACCEPTANCE AT THE SHED IN MONTEZUMA 
GA AT 2.50 CRATE NO GRADE SPECIFIED AND NO 
AGREEMENT FOR DELIVERY TERMS AT PHILADEL- 
PHIA. WE CONSIDER YOUR REJECT UNJUSTIFIED 
AND IF FULL INVOICE PRICE OF $2,340.00 NOT PAID 
PROMPTLY WILL FILE COMPLAINT.” ‘ 


7. Respondent paid complainant $949.85, leaving a balance due 
of $1,390.15. 


8. The formal complaint was filed December 3, 1970, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint, signed by Helen 
Jones, President and S. R. Jones, Secretary-Treasurer and Man- 
ager, respectively, that it sold to respondent, through its represent- 
ative Sam Levinson, 936 crates of ungraded white sweet corn at 
the agreed cash price of $2.50 per crate, f.o.b. Montezuma, Georgia. 
Complainant further alleged that the corn was harvested, packed 
and loaded to Levinson’s specifications and under his supervision; 
that the corn was shipped in a truck hired by Levinson; and that 
respondent handled the load for its own use before getting a 
Federal inspection, rejecting the load or contacting complainant. 


Respondent in its answer signed by C. W. Rowe, Secretary, al- 
leged that Levinson spoke with Mr. Jones regarding the shipping 
of corn to respondent at Pedricktown; that Levinson did not pur- 
chase the corn on an f.o.b. basis but made it very clear to Mr. 
Jones that the corn must make grade; that upon arrival of the 
shipment Mr. Bozzelli inspected the corn and found it was not 
in very good condition; and that respondent immediately sent 
complainant a telegram requesting disposition. It is further al- 
leged that respondent in the absence of a reply to the first tele- 
gram sent a second one stating the load was being shipped to 
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Philadelphia on consignment; that the Federal inspection made 
at Philadelphia found the corn not to be U.S. No. 1; and that 
upon receiving account sales, checks for $949.85 were sent to com- 
plainant. 


One of the issues joined by the pleadings concerns the terms of 
sale. It appears from the report of investigation prepared by the 
Department that a Department investigator discussed the in- 
formal complaint with Sam Levinson on August 28, 1970. Accord- 
ing to the investigator Levinson stated that he looked at the corn 
in the field and offered to buy a load; that complainant agreed to a 
price of $2.50 f.o.b.; and that complainant’s sales manager, Ray 
Jones, specifically agreed to warrant the grade, quality and con- 
dition of the corn upon its arrival at destination. Further, it is 
reported that Levinson said he had not received any invoice from 
complainant nor had he signed anything showing the contract 
was other than a delivered sale. From the informal complaint and 
complainant’s telegram of July 14, it appears that respondent, at 
the outset, contended the contract was for U.S. Fancy corn at 
$3.40 per crate delivered. In this connection, however, it is noted 
that the Federal inspection made at Philadelphia at respondent’s 
request was on the basis of U.S. No. 1 grade. Complainant’s in- 
voice for $2.50 per crate contained no reference to grade, quality 
or condition. 


In the produce business many more sales are on an f.o.b. basis 
than are on a delivered basis. For this reason and in view of the 
divergent views taken by respondent, it is concluded that the con- 
tract was for white sweet corn at $2.50 per crate, f.o.b. shipping 
point and that there was no express warranty or guarantee by 
complainant that the corn would be of a particular grade either at 
shipping point or destination. 


From respondent’s answer, it seems to be respondent’s position 
that its telegram to complainant on July 13 constituted a rejection 
of the load of corn. This telegram was sent after the Federal in- 
spection had been made at Philadelphia. Prior to such inspection 
236 crates had been removed, some enroute from Pedricktown to 
Philadelphia, and the others at Philadelphia. It is concluded that 
respondent accepted the load by unloading 200 or more crates 
prior to the attempted rejection. 


Having accepted the shipment, respondent became liable for the 
purchase price, less the resulting damages from any breach of 
contract by complainant. The burden of proving by a preponder- 
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ance of the evidence a breach and resulting damages rests upon 
respondent. The only breach claimed by respondent is of the al- 
leged guarantee or warranty that the corn would be U.S. No. 1 
or U.S. Fancy on arrival. We have previously concluded that 
there was no such guarantee or warranty. Hence, there could be 
no breach. 


The agreed purchase price is $2,340. The report of investigation 
stated that Samuel H. Rubenstein, President of respondent, agreed 
to release to complainant, as an undisputed amount, two checks 
received by respendent, one for $634.85 from Dominick Messina, 
Jr., Philadelphia, Pennsylvania, and the other for $315 from 
Beverly Co-op Assn. Apparently, Dominick Messina, Jr., pur- 
chased or handled on consignment for respondent 800 crates of the 
corn and the other firm purchased or handled on consignment for 
respondent 100 crates. The other 36 crates are not accounted for. 
Complainant admits payment by respondent of $949.85. 


The failure of respondent to pay to complainant $1,390.15, the 
balance of the purchase price, is in violation of section 2 of the 
act. Reparation should be awarded complainant in that amount 
with interest. 

ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,390.15, with interest thereon at 
the rate of 8 percent per annum from August 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 14,072) 


WALTER GUZIKOWSKI v. EDWARD DILATUSH & Co., INC. PACA 
Docket No. 2-1927. Order of dismissal issued July 7, 1971. 
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(No. 14,078) 


R. L. BLANKENSHIP v. LA. STRAWBERRY & VEGETABLE DISTRIBUT- 
ING Co., Inc. PACA Docket No. 2-1809. Order of dismissal 
issued July 7, 1971. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 14,074) 


DEARDORFF-JACKSON Co. v. J.W.M. PropucE. PACA Docket No. 
2-2207. Reparation of $12,362.60 with 8 percent interest from 
June 1, 1971, awarded complainant against respondent in 
order issued July 2, 1971. 


(No. 14,075) 


JOHN B. HARDWICKE COMPANY v. J.W.M. PropuUCcE. PACA Docket 
No. 2-2208. Reparation of $10,507 with 8 percent interest 
from May 1, 1971, awarded complainant against respondent 
in order issued July 2, 1971. 


(No. 14,076) 


GRIFFIN & BRAND OF MCALLEN, INC. v. J.W.M. PRoDUCE. PACA 
Docket No. 2-2209. Reparation of $17,262.25 with 8 percent 
interest from May 1, 1971, awarded complainant against 
respondent in order issued July 2, 1971. 


(No. 14,077) 


MCALLEN FRUIT & VEGETABLE COMPANY v. J.W.M. PRODUCE. 
PACA Docket No. 2-2210. Reparation of $76,280.40 with 8 
percent interest from May 1, 1971, awarded complainant 
against respondent in order issued July 2, 1971. 


(No. 14,078) 


SANTA CLARA PRODUCE, INC. v. J.W.M. PropucE. PACA Docket 
No. 2-2211. Reparation of. $1,122 with 8 percent interest 
from June 1, 1971, awarded complainant against respondent 
in order issued July 2, 1971. 
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(No. 14,079) 


TREASURE VALLEY GROWERS & SALES, INC. v. ANDY’S PRODUCE Co. 
PACA Docket No. 2-2212. Reparation of $1,332.50 with 8 
percent interest from March 1, 1971, awarded complainant 
against respondent in order issued July 14, 1971. 


(No. 14,080) 


GONZALES PACKING CO. v. GRIFFIN PRODUCE Co. PACA Docket 
No. 2-2225. Reparation of $950 with 8 percent interest from 
September 1, 1970, awarded complainant against respondent 
in order issued July 27, 1971. 


(No. 14,081) 


WALTER B. DAVIs, INC. v. ARTHUR COCCHIA & Sons. PACA Docket 
No. 2-2226. Reparation of $1,383 with 8 percent interest from 
April 1, 1970, awarded complainant against respondent in 
order issued July 27, 1971. 


(No. 14,082) 


MIKE PHILLIPS ENTERPRISES, INCORPORATED v. A. J. WEINSTEIN & 
Co. INc. PACA Docket No. 2-2227. Reparation of $300.40 
with 8 percent interest from September 1, 1970, awarded 
complainant against respondent in order issued July 28, 1971. 


(No. 14,083) 


G. & B., INC. v. GRAY HAIGwoop. PACA Docket No. 2-2229. Rep- 
aration of $4,241.85 with 8 percent interest from April 1, 
1971, awarded complainant against respondent in order is- 
sued July 28, 1971. 


(No. 14,084) 


GATEWAY PRODUCE Co. v. GERALD FLETCHER. PACA Docket No. 
2-2230. Reparation of $760 with 8 percent interest from 
November 1, 1970, awarded complainant against respondent 
in order issued July 28, 1971. 
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(No. 14,085) 


JIMMIE SHMON PRODUCE BROKER, INC. v. ROY CANTU PRODUCE. 
PACA Docket No. 2-2231. Reparation of $4,742.50 with 8 
percent interest from April 1, 1970, awarded complainant 
against respondent in order issued July 28, 1971. 


(No. 14,086) 


COLORADO POTATO GROWERS EXCHANGE v. REDI-FRY POTATO CoM- 
PANY, INC. PACA Docket No. 2-2232. Reparation of $935 
with 8 percent interest from January 1, 1971, awarded com- 
plainant against respondent in order issued July 28, 1971. 


(No. 14,087) 


FRESHPICT Foops, INC. v. O-K DISTRIBUTORS. PACA Docket No. 
2-2235. Reparation of $2,205 with 8 percent interest from 
September 1, 1970, awarded complainant against respondent 
in order issued July 30, 1971. 


(No. 14,088) 


RALPH W. LONG v. ARTHUR CoccHIA & Sons. PACA Docket No. 
2-2236. Reparation of $2,354.15 with 8 percent interest from 
September 1, 1970, awarded complainant against respondent 
in order issued July 30, 1971. 


(No. 14,089) 

PETER D. DEOUDES & SONS, INC. v. JOSEPH SUDANO PRODUCE Co. 
PACA Docket No. 2-2237. Reparation of $1,453.90 with 8 
percent interest from March 1, 1971, awarded complainant 
against respondent in order issued July 30, 1971. 


(No. 14,090) 


GROWERS SEED & FERTILIZER COMPANY v. PERCONTE PACKING 
CORPORATION. PACA Docket No. 2-2238. Reparation of 
$1,672.20 with 8 percent interest from August 1, 1970, 
awarded complainant against respondent in order issued July 
80, 1971. 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 14,091) 
ANDRUS & ROBERTS PRODUCE COMPANY v. JOSEPH SCHEPPS & 
Sons, INc. PACA Docket No. 2-2192. Stay order issued July 
2, 1971. 
(No. 14,092) 


HENRY J. BERRY v. H & P PRopuCcE. PACA Docket No. 2-2163. 
Stay order issued July 7, 1971. 


(No. 14,093) 


CENTRAL NEW YORK PRODUCE Co., INC. v. PURE GOLD, INc. PACA 
Docket No. 2-1474. Stay order issued July 15, 1971. 
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